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ZOMBIE, CHRISTOPHER ZOMBIE, DOUGLAS ZOMBIE, EDWARD 
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JOHN DOES 
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PROCEEDING UNDER the Class Proceedings A ct, 1992 

DEFENDANT WHATCOTT'S RESPONSE 

FACTUM OPPOSING MOTION TO DISCLOSE IDENTITIES OF FELLOW 
ZOMBIES AND FINANCIAL BACKERS AND IN SUPPORT OF CROSS­

MOTION TO DISMISS ALL CLAIMS AS AN ABUSE OF PROCESS 

PART I INTRODUCTION 

1. On November 15, 2016 Mr. Justice P aul Perell scheduled time for the Plaintiffs to 

bring o n an applicatio n for pre-trial disclosure of the identities of the anonym ous defendants 

assumed to b e known by the Defendant William Whatcott (\Vhatcott). 

2. In response, Whatcott has flied a motion to strike out all of the Plaintiffs' claims as an 

abuse o f process and alternatively to strike as much o f the Plaintiffs' claims as possible, 

including substantial p ortio ns o f the Statem ent of Claim (Claim), in reliance upon Rules 

2.1.01 (1)(a), 21.01 (1)(b), 21.01 (3)(d) and 25.11 of the Rtt!es ofCivil Procedttre, R.R.O. 1990, Reg. 

194, under the Comis ofjustice Ad R.S.O. 1990, c. C. 43. 



3. By agreement of counsel for the Plaintiffs and Wh atcott, a statement of defence is no t 

to be filed at this time. 

4. Out o f respect for the court process, Wh atcott voluntarily removed from his 

web site the content o f the leaflet that is o bjected to b y the plain tiffs in their Claim, pending 

the outcome of this litiga tion. 

PART II FACTS 

The Toronto Gay Pride Parade is a Political Event 

5. T he Toronto Gay Pride parade (the Parade) is a public political event held on the 

streets of Toronto and is paid for in part by public taxpayer funds in the amount $140,200 

from the Government of Canada, $270,000 from d1e Province of Ontario, and $160,500 from 

the City of Toronto. In addition, Toronto taxp ayers paid $729,364.40 for city services 

provided to the Parade and another $260,000 was given to the Parade as a cultural grant by 

th e City of Toronto. 

Claim, W hatcott Motion Record, Tab 2, paras. 31 to 49 

Toronto Sun Stories, \'{/hatcott Motion Record, Tabs A and B 

6. Participants in the 2016 Parade included the Liberal Prime J\llinister of Ca nada, Justin 

Trudeau (Trudeau) and the Liberal Premier of Ontario, Kathleen Wynne (Wynne), wh o is an 

op enly gay woman . By p articipating in an official capacity, these politicians and the Liberal 

parties of Canada and Ontario made implied and express public political statemen ts to approve 

of the purpose o f the parade, the gay lifestyle o f the marchers, the public conduct of the 

march ers, and their partnership and solidarity wid1 marchers and the gay community generally. 

Th e 2 016 -2021 Strategic Plan of Pride Toronto reveals the goal to "stay true to our political 

roots" and proclaimed this obj ective with the T -shirt slogan "Pride is P olitical". 

Claim, Whatcott Motion Record, Tab 2, paras. 49 and 60 

Pride Toronto Strategic Plan 20 16-2021, Whatcott Motion Record, Tab C 
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7. Paragraph 49 o f the Claim notes that Trudeau "enthusiastically marched" in the 

Toronto Pride Parade, even b efore being elected to th e O ffice of Prime l'viinister of Canada, 

as a "proud" ally of the LGBTQ2SI (Gay) community. Paragraph 60 notes that prior to 

marching in the July 3, 2016 Parade, as the first sitting Prime fvlinister to do so, Trudeau 

honoured a newly extended Pride Day to Pride Month by raising the Rainbow Flag on 

Parliament Hill for the first tin1e. Braeden Caley, Senior Director, Communications for the 

Liberal Party of Canada, months be fore the Parade, sponsored a prize to celebrate T rudeau's 

planned participatio n, entitled "Win a Trip to Toronto Pride to March witl1 the Liberal Team." 

Promotional material included photos of Trudeau and Wynne. 

Liberal Party Contest Notice, Whatcott Motion Record, Tab D 
Promotional Material advertising Trudeau and Wynne, Whatcott Motion Record, Tab E 

T h e F iling of the Class Action was a P o litical Event 

8. On August 12, 2016 the Plaintiff George Smitherman (Smitherman), a former MPP 

and an openly gay Liberal Party Member, Plaintiff Christopher Hudspetl1 (Hudspeth), an 

op enly gay man, and lawyer D ouglas E lliott (Elliott), a pro minent Toronto lawyer who ably 

represents members of th e gay conununity, and recipient of Pride Toronto's lifetime 

achievement award, h eld a press conference hosted by the Canadian Parliamentaty Press 

Gallery (the Gallery) in the Charles Lynch Room , located in the Centre Block on Parliament 

Hill, in the federal Parliament building complex, that h ou ses the Senate and the P arliament of 

Canada, in Ottawa, th e national capital of Canada, to announce the filing of a 104 million 

do llar class action lawsuit against the Defendant Bill Whatcott (\Vhatcott) and his unknown 

ftnancial supporters. This press conference and news o f the commencement of this class 

action, was a political event, for the Galleq permits only politically related press conferences. 

9. The entire press conference wa s recorded, and is attached as Exhibit "F" as a jump 

stick to the affidavit of Carol Swick, John Findlay's legal assistant in the law fum of Findlay 

McCartl1y PC. A n unofficial transcript o f w hat was said is attached as Exhibit "G" to the 

affidavit of Carol Swick. 

Recording o f Press Conference, Whatcott Motion Record, Tab F (Memoty Stick) 
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Transcript of Press Conference, Whatcott Motion Record, Tab G 

10. Plaintiff Smitherman spoke at the Gallery and gave a clear explanatio n that the Parade 

was a political event and that \'{lhatco tt was targeting people in their roles as p oliticians and 

civil servants: 

"I have been a life-long Liberal from 1998 on. I was the catalyst for organizing a very, very 

strong Liberal presence, especially in the Toronto Gay Pride Parade and it disgusts me 

further that this individual [Whatcott] takes aim at people based on their roles, their 

government responsibilities, and their p artisan identification. . . . W e want to do all we 

can to stamp this hateful individual o ut." [Bolding my emphasis] 

Recording of Press Conference, Whatcott Motion Record, Tab F, (Memory Stick) at 11:02 

nuns. 
Transcript o f Press Conferen ce, Whatcott Motion Record, Tab G, at p. 5 

11. Plaintiff Hudspeth told the press that that he wan ted to "smoke out" anybody who 

financially supported Whatcott in any way and to punish them with a 100 million dollar 

judgement, for enabling Whatcott to attend the Parade and distribute literature. 

Recording o f Press Conference, Whatcott Motion Record, Tab F, (Memory Stick) at 9:3 6 mins. 

Transcript of Press Conference, Whatcott Motion Record, Tab G, at p. 4 

12. E llio tt, counsel for the plaintiffs, spoke at the Gallery and said that Whatcott was a 

"wick ed man" who "promotes his hatred." Elliott later added, " I look forward to see God 

tes tify in Mr. Whatcott's defence." 

Recording of Press Conference, Whatcott Motion Record, Tab F (Memory Stick), at 21:00 

nuns. 
Transcript of Press Conference, Whatcott Motion Record, Tab G , at pp. 9 and 11 

E lliott also confirmed that the Parade was a political even t with the lead attraction13. 

being Canada's Prime Minister Justin Trudeau: 
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"Given tha t this was the firs t time a sitting prime minister was m arc hing in a pride 

parad e in Canada, Whatcott also took aim a t the Liberals and defamed Justin Trudeau, 
Kathleen Wynne and the other Liberals who marched in the Parade." [Bolding my emphasis] 

Recording ofPress Conference, Whatcott Motion Record, Tab F (JYiemory Stick), at 5:32 nuns. 
Transcript of Press Conference, Whatcott Motion Record, Tab G, at p. 3 

The D efendant Whatcott went "Undercover" to Gain Admission to the Parade 

14. T he Defendant Bill Whatcott assumed the false iden tity of Robert Clinton so that he 

could officially join in the Parade in disguise as a m ember of the Gay Zombies Cannabis 

Consumers Association, along with a hand ful of other "Zombies" who purposely disguised 

their identities in order to remain anonymous. Whatcott believed that had he disclosed Ius 

true identity, he anticipated that would have been barred from participating in the Parade, in 

vio lation ofhis con stitutio nal right to freedom ofassociation protected by s. 2(d) of the CharleJ: 

Tlus suspicio n is confirmed by paragraph 64 of the Claim, " \'{lhatcott falsely posed as "Robert 

Clinton" in his application to Pride Toronto, knowing if he used hi s real name he would be 

barred from participating ." T lus is the on e thing both parties do agree upon. 

15. W hatco tt is the same Whatcott in Saskatdmva11 (Human Rights ComJJJissio11) v. IP'hako/1, 

[20 13] S.C.J. No. 11 (SCC), a case wh ere the facts did not involve public participa tion in a 

political event and political opposition to th e p olitical agendas of the ruling Liberal provincial 

and federal governments. 

Saskatdmva11 (H11ma11 Rights CommiJSion) v. lf?'hako/1, [2013] S.C.]. No. 11, Book of A uthorities, 

Tab9 

16. The Pride Participation Agreement (PPA) is a license agreement that governed the 

participation of the Zombies in th e Parade, as Whatcott filled out an application on behalf of 

all the Zombies, w hich was approved by Pride Toronto. 

Pride Participation Agreement, Whatcott Motion Record, Tab H 
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The Core Political Message 

17. T he Zombies engaged in the distribution of lea flets packaged as a Zombie Safe Sex 

Package, headlined with the phrase, "Gay Zombies want you to practice safe sex." These 

leaflets were o ffered to and accepted by many people in the Parade and along the parad e route, 

and the recipients are identified in the Claim as Class 2, "the Recipients ." The messages in the 

leaflets warned o f the health risks and descending moral depravity of sexual conduct engaged 

in by gay men and encouraged rep entance and acceptance of the Christian faith. Paragraph 

70 of the Claim estimates that about 3,000 lea flets were distributed. 

18. The message dis tributed by the Zombies was at its core, political statemen ts tha t 

represent an opposing viewpoint to the views publicly held by others who participated in the 

Parade. The message o ffering Christ as the answer is consistent with efforts by gay members 

of the Anglican and U nited churches to become Christians and to fully participate in the 

religiou s rites, sacraments and offices in those and other Ch ristian d enominations. 

19. The informational content of those same leaflets is also consistent with the 

information provided by member:; uf the gay community when it lobbies for increased health 

care funding, and documents authored by the Canadian Aids Society, the City of Toronto 

Department of Public H ealth and the Centers for Disease Control and Prevention, to combat 

rampant diseases affiliated with gay sexual practices and rampant in the gay community. 

Canadian Aids Society Letter to Minister of H ealth, W hatcott Motion Record, Tab I 

To ronto Public H ealth Public Statement, W hatcott Motion Record, Tab J 
Centers for Disease Control Press Release and Report, Whatcott Motion Record, Tab K 

20 . No statements in the leaflets were false or defama toty of any one individual, and 

particularly, it is not defamatory of either of the plaintiffs. 
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21. The following ChaJter provisions constitutionally protected the Zom bies in their 

leaflet distributions and accompanying informational conten t: 

Freedom of conscience and religions. 2(a) 

2 Freedom of thought, belief, opinion and expression s. 2(b) 

3 Freedom of p eaceful assembly s. 2(c) 

4 Freedom of association s. 2(d) 

5 The right to life, liberty and security o f the person s. 7 

Canadian Cbat1eroJRigh!J and FreedonJJ, ss. 2 and 7, Book o f Authorities, T abs 5 and 6. 

The Liberal Party of Can ad a and the Liberal Party o f Ontario and the Liberal Subclass 

are Po litical and Governmental Acto rs T hat Seek to Suppress Constitutional Freedoms 

of Dissenters 

22. While not specifically pleaded, it is assumed that some of the Recipients, were 

members of Class 1, the Marchers, who include Pride Toronto, all persons who personally or 

by association, contracted with Pride T oronto to participate in the 2016 Toronto Pride Parade, 

but specifically excludes the Defendants and public authorities presenL Lo ensure security of 

th e Marchers and the Liberal Subclass. 

23. While not specifically pleaded, it is further assumed that the Liberal Subclass is a 

member of Class 1, the Marchers, and Class 2, the Recipients. 

24 . The Liberal Subclass, estimated by the Plaintiffs to be about 500 people, consists of 

Trudeau and Wynne, past and present members o f the Liberal Parties o f Canada and Ontario, 

' 
the Marchers who are Liberal party members and currently hold elected public office as a 

Member of Parliament or the O ntario Legislative Assembly, who currently hold power as the 

governments ofCanada and O ntario, and at the time of the Parade, and those individuals self­

identified as Liberals by marching with the Liberal Party contingent are employed in the 

Parade. Presumably these self-identifiers includes past and present civil servants employed by 

the governments o f Canada and Ontario, whose responsibilities may have included or do 

include, fulfilling the gay community's political agenda through the political vehicles of the 
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Liberal parties of Canada and Ontario, and the respective administra tive branch es o f the 

Canada and O ntario governments. 

Claim, Whatcott Motion Record, Tab 2, at para. 14(c) 

25. According to paragraph 61 of the Claim, the Lib eral Subclass encouraged self­

identification by asking supporters to wear red, a colour associated with tha t political party, 

and to march in close proximity to the Liberal float in the Parade. 

26. T he Claim also notes in paragraph 61 that a "significant number of Liberal cabinet 

ministers at the federal and provincial level, including the A ttorney Gen eral of Canada" 

participated as the Marchers. In addition, there were "several Liberal Members of Parliament 

and Members of the Legislative Assembly, including an openly gay Member o f P arliament, 

Randy Boissonault." 

27. T he Parade was a significant politica l event, for leading members of the Liberal 

governments of Canada and Ontario marched as a very large group to show solidarity with 

the po litica l goals and agenda of the gay conununity. It was a "golden opportunity" not just 

for Whatcott to voice his political views, but also for Liberal par ty members to publicly 

streng then their positive alliance with the gay community. Paragraph 62 of the Claim 

recognized this combined ga thering in its phrase, "The Toronto Parade wid1 its million plus 

attendees presented a golden opportunity..." T his "golden opportunity" was there for bod1 

the Zombies and the Liberals to make either supporting or o pposing political statements about 

po litical issues, as each saw fit. In fact, some h onoured gues ts, Black Lives Matters, " hijacked" 

th e same P arade and rem arkably was n ot sued, even though they successfully u sed this "golden 

opportunity" to " blackmail" the Pride executives for the police marchers to be expelled from 

the Parade to accomplish their political goals. E lliott said in a radio interview on July 4, 2016 

th at even " ho mophobes treat us b etter" and that those m embers of the gay community who 

hijacked P arade would be subj ec t to his perso nal complain t with the Parade's intern al 

complaint resolution process. 

Audio of E lliott Radio Interview, Whatcott 1 Iotion Record, Tab F (1Iemory Stick) 
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Tra nscript of E lliott Radio Interview, Whatcott Motion Record, T ab L 

28 . T he partnership between the gay community and the Liberal parties of Canada and 

Ontario is eviden t not just from the enthusiastic welcoming and love shown to b oth T rudeau 

and Wyn ne at the Parade, and the ho nour bestowed upon Smitherman, a former Liberal 

Deputy Premier of Ontario, to march in the Parade as part of the Gran d Marshall's p arty. The 

governments ofCa nada and Ontario, through the Liberal subclass, indirectly join in as partners 

witl1 the plaintiffs Smitherman and Hudspeth in this class action. As explained i'!fi"(l, this is 

constitutionally unsound and legally impermissible. 

The Legal Attack 

29. Even though the Parade is a public political event of notoriety of a massive scale, held 

on the public streets of Toronto, Pride Toronto denies in paragraph 46 o f the Claim that tl1e 

Parade is a public event held in the public forum. Pride Toronto censors messages delivered 

by participants so that they are in harmony with the overall mission, vision and values ofPride 

Toronto, set out in Appendi'< A of the Pride Participation Agreement (PPA). Appendix A 

purportedly welcomes "everyone" and celebrates the " uniqueness of all voices" unless those 

voices are dissenting o nes. Pride Toro nto seeks to " unite an d empower" people "witl1 diverse 

sexual orientations, gender identities, and gender expression s", in concert with the p ower an d 

influence of the governing Liberal parties of Canada and Ontario, unless those diverse 

persp ectives are coming from Christians with an opposing viewp oint. 

Pride Participation Agreem ent, Whatcott Motion Record, Tab H 

30. Pride Toronto grants only unto itself tl1e constitutional right to freedom of expression, 

and su ppresses any opposing or dissenting viewpoints (see Claim paragraph 46). Ostensibly, 

Pride Toro nto "welcomes people witl1 widely diverging political and religious views" but that 

ends w hen true freedom of expression for all individuals begins, with the distribution o f 

lea flets with allegedly offen sive content. This is because the PPA requires all participants to 

"tailor their messaging to be in accordance with ... solidarity with the [gay] communities." 

Paragraph 6 (c) o f tl1e Pride Participation Agreement, Wha tcott Motion Record, Tab H 
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31. Pride Toronto seeks a constitutional exemption by claiming that the Parade, a public 

political event on the streets of Toronto, funded in part by taxpayers in partnership with the 

ruling governments of Canada and Ontario, is not a legitimate public forum for political 

expression and rejects the idea that the exercise o f cons titutional fre edoms belong to everyone, 

not ju st to those wh o express harmonious viewp oints that are deemed politically correc t by 

Pride T oronto and the Plaintiffs. 

Th e P ersonal Attack 

32. At page 18 of the Claim the P laintiffs hide behind qualified privilege and perso nally 

attack Whatcott by the false and defamatory headline, "Whatcott and his Homophobic 

"Jihad", and then launch into a condensed narrative o f Whatcott's biography. The headline 

insinuates that Whatcott is a hateful person w ho is a religiously motivated terrorist wh o is at 

war with the gay community at large. None of these implied allegations are true. 

33. No facts are pleaded to establish that Whatcott is a " homoph obe", who is defined by 

the Merriam-\'{febster dictionary as: "A person who hates or is afraid o f homosexuals or treats 

them badly." That same dic tionary defmes "Jilnd" as "a war fought by Mu slims to defend or 

spread their beliefs." 

34. W hatcott is simply an individual who utilizes his constitutional freedoms and uses his 

freedom of expression at political events by distributing written leaflets. His leaflets warn 

others of the dangers of a gay lifestyle that jeopardizes health and strains th e healthcare system 

of Canada. He expresses his political opposition to moral debauchery by exposing the private 

immoral behaviour of those individuals that have been entrusted with public office and who 

were sca ndalized by deviant sexual behaviour that resulted in criminal convictions. His goal is 

to speak the truth. 

35. No facts are pleaded that \Xfhatcott is violent or promotes violence. No facts are 

pleaded that he is a Muslim, w hen in fact, he is described in the Claim as a Christian. The only 

'jihad" or crusade Whatcott takes part in is his Ch ristian minisu1' to boldly speak the Uuth in 
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love, inviting those individuals suffering from a gay lifestyle to repen t of their choice and to 

make a better choice and become a Christian who is no longer gay. No facts are plead ed that 

show Whatcott incited hatred contrary to the Crimi11al Code ifCanada. To simply allege "ji had" 

without qualification implies malicious intent to misrepresent the message of Whatcott. 

36. In sununary, this heading is false and libellous per se, but for the fac t that the cloak of 

qualified privilege may protect these statements. 

37. At paragraph 73, the Claim is furth er defamatory of the W hatcott by falsely asserting 

that h e con flates paedophilia with homosexuality, and thereby wrongly accuses Trudeau, 

Wynne, and "other m embers o f the Liberal subcla ss" of "supporting and actively participating 

in child abuse." This allegation is scandalous, vexatious, malicious and false. Tlus is an 

offensive inappropria te pleading without any supporting evidence. But for the shield of 

qualified privilege, these sta tements would ordinarily be actionable. 

38. Even though the Plaintiffs allege in paragraph 72 of the Clain1 that the content of th e 

leaflets were o ffensive and exposed gay people to hatred, there is no evidence that criminal 

charges for hate sp eech, or any for other matter, were laid b y the Toronlo police se1v .ice or by 

anyone else, nor are th ere any proceedings undertaken pursuant to the City o f Toronto anti­

discrimination policy, n or were any step s taken by Pride Toronto pursuant to paragraph 8 of 

the PPA, to enforce any number of available enumerated remedies. Neither is there any 

evidence that Whatcott, or any other Zombie, been sued by any individual for alleged 

de famation. 

39. Instead, this punitive class action proceeding was launched, claiming over 104 

tllillion dollars, plus costs, against the Whatcott and his fellow Zombies, alleging class 

defamatio n, civil conspiracy to injure and the intentional infliction of emotional distress. 
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PART III ISSUES 

Issues 

40. The issues for resolution are as follow s: 

1. Is there a constitutional right to be anonymous with respect to core political speech 
that is protected by the constitution? 

2. May a defendant in a class action be legally compelled to disclose the identity of 
anonymous individuals who, in the public forum, distributed lea flets in the 
constitutional exercise o f their rights to free speech, in order to assist plaintiffs in 
a class action that may be m eritless and brought for the purpose of chilling 
freedom of expression? 

3. May a class action be used as a weapon to silence political oppo nents who lawfully 
exercise their constitutional rights and to fmancially ruin their anonymous 
supporters, or is tlus an abuse of process that will not be tolera ted by the courts? 

4. Does the Claim disclose a reasonable cause of action? 

5. If the Claim is not struck out, do paragraphs 16, 20, 22, 24, 25, 27, 28, 29 30 and 
52 violate the rules of pleadings and should be struck? 

PART IV THE LAW 

Overview 

41. This action fits within the kind of case the Divisional Court cautioned might occur in 

the context o f civil litigation where Cbat1er v alues are at stake. At paragraph 33 o f Warman v. 

I Vilkins-l:ourniet~ tl1e Ontario Divisional Court (Kent, Heeney, Wilton-SiegalJJ.) identified the 

potential for the misuse of the R11/es ofCivil Prot"edttre, in circumstances wh ere a plaintiff might 

ftle a meritless action for the tactical purpose of identifying anonymous defendants " with a 

view to stifling the commentators and deterring others from speaking out on 

controversial issues." [Bolding m y emphasis] It is the responsibility o f tlUs Court to be the 

gu ardian of tlus abuse, "for the commencement of a defamation claim does no t trump 

freedom of expression or the right to privacy." Ibid. Wh en a plaintiffcommences a d efamation 

claim in a class action, wruch is prorubited by law in O ntario, as in tlus proceeding, the abusive 
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nature of m eritless action blatantly exposed. For this reason, a Superior Court Judge has 

inherent jurisdiction to take C!Jcnter values into consideration, which in tl1e instant case, 

outweighs traditional concerns of relevance and privilege. 

lf/'anna11 11. IFilkins-Fomie1; [201 0] OJ No. 1846 Book of Authorities, Tab 10 

42. Whatcott invites this court, to follow lfYarma11 v. l fYilkim-l'ottmierand summarily or after 

written submissions, stay or dismiss tlus proceeding as an abuse of process, pursuant to Rules 

21.01(1)(a) and (b) , 21.01(3)(d), 25.11(c) and this Court's inherent jurisdiction. 

43. The following discu ssion outlines why this is tl1e legally correct result. 

The Defamation Action In this Proceeding Cannot Succeed as a Matter of Law 

44. The defamation action must b e dismissed, as Ontario is a common law jurisdiction 

and does not permit defamation claims in class actions. The percmi11m endorsement written by 

the Division al Court (lvi cRae, Kurisko JJ., Snuth A .C.J.O.C.) in Kenoi"CI (Toum) Police S ervitu 

Board v. SmJillO succinctly summarizes the law: 

"1 The sole issue o n tlus appeal is ilie correctness o f ilie decision of Platana J. refusing 
Certification o f tlus defamation action as a Class Actio n pursuant to the Class Proceedings Ad, 
1992, S. O. 1992, c. 6, and to appoint Donald J. Munro as the representative plaintiff of all 
members of the Kenora Police Service. 

2 The Claim as styled was commenced by Kenora Police Services Board and Donald John 
Munro on his b ehalf and on behalf of all members of ilie Ken ora Police Service against Victor 
P. Savino, a lawyer, wh o alleged racist practices by members of ilie Kenora Police Services. 

3 Defamation is a personal tort. A cause o f action will only lie if each member of the 
K.enora Police Service is able to maintain a person al action for defamation. The Class 
Proceedings Actdoes not create any new substantive rights. To comment tl1at "members 
of the Kenora Police Service" have performed racist acts does not, of itself, justify certification 
as a Class Action by all members o f the Service. Each member of ilie Kenora Police Service 
is required to disclose a cause ofaction in the pleadings as conditio n precedent to Certification . 

See: 
Krmpffer v. London ExpreJJ Newspaper Ltd., [1 944] A. C. 116 (U.K . H.L.) 
Boot!J 11. Britis!J Columbia Televisioll Broadtmti11g Systems (1982), 139 D .L.R. (3d) 88 (B.C. C.A.) 
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Elliott 11. Canadian Broadt-asting C01p. (1993), 16 O.R. (3d) 677 (Ont. Gen. Div.) affirmed (1995) , 
25 O.R. (3d) 302 (Ont. C.A.) 

4 Section 2 of the Cha11er if Rigbts guarantees as a fundam ental fr eedom the "fre edom of 
tho ught, belief, opinion and expression , including fre edom of the press and other media of 
communication". This freedom requires that criticism of unspecified members of a 
public body in a general way n o t b e proscribed by use of a class action d e famation 
suit. 

5 This is not to say that an individual m ember o f the Kenora Police Service who has been 
single d out may not be able to maintain such an action. 

6 Appeal dismissed." 

[Bolding my emphasis] 

Ke no ra ( Town) Police Service Board v. Savino, [1997] OJ. No. 2768 (Ont.Div.Ct.), 
Book of Authorities, Tab 11 

45. Leave to appeal was dismissed by the Ontario Court o f A ppeal. 

Kenoi'Cl (Toum) Police Sel'/)ice Board v. Savino, [1997} O.J. No. 5067 (Ont.C.A.) 
Book of A uthorities, Tab 11 

The Remaining Actions 

46. This leaves the two remaining action s: conspiracy to surreptitiously enter the Parade 

in order to exercise legitimate cons titutional rights at the Parade, and the alleged intentional 

infliction o f m ental distress, pres umably caused when a Recipient read the con tent o f the 

constitutionally protected free speech. Both of these claims depend up on wheth er 

constitutional freedoms expressed in the public forum at a political event may be suppressed 

or must be tolerated, even if the content of the information communicated is hurtful, 

co ntroversial or unwanted. 
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Civil Conspiracy to Injure 

47. Since the Plaintiffs' cause of action in d efamation cannot be sustained as a matter of 

law the tort of civil conspiracy also fails because there was no unlawful means. The prior 

agreement by the Zombies to s neak into the Parade under false pretences and to march in the 

Parade and to distribute leaflets merged with the failed tort of defamation. T he Plaintiffs 

cannot gain a legal advantage by adding the tort o f civil conspiracy to buttress a failed non­

actionable tort. The claim for civil conspiracy becomes redundant and fails wh en th e infirm 

de famation claim fails. 

48. T lu s result follows from the reasoning o f Lord D enning in Wani v. Le1vis: 

"It is important to remember that wh en a tort has been committed by two or more person s 

an allegation of a prior conspiracy to commit the tort adds nothing.. .. 

The prior agreement merges in the tort. A party is not allowed to gain a n added 

advantage by charging conspiracy when the agreement has become merged in the tort. 

It is sometimes sought, by charging conspiracy, to get an added advantage, for instance in 

proceedings for discovery, or by getting in eviden ce wluch would no t be admissible in a 

straight actio n in tort, or to overcome substantive rules of law, such as here, the rules 

con cenU.ng re-publication o f slanders. When the court sees attempts of that kind being 

made, it will discourage them by striking out the allegation of conspiracy on the simple 

ground that the conspiracy adds n othing when the tort has in fact been committed." 

[Bolding my emphasis] 

lll"ani v. Le1vis, [1955] 1 All. E.R. 55 (C.A.), Book o f Authorities, Tab 12 

49. In Ontario, Justice G ray applied with approval the law from Ward v. Le1vis in A pple 

Bee Shilts Ltd. v. Lax et a/. 

A pple Bee Sbil1s Ltd. tJ. Lax, [1 988) O .J. No. 658 (O nt. S.C), Book of Au thorities, Tab 13 

50. The civil conspiracy claim in tlus proceeding is distinguishable from tl1e situation 

where the predominant purpose of a defendant's actions is to cause injury to the plaintiffs, by 
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either lawful or unlawful means. The means used to distribute and conunun.icate information 

at the Parade were lawful. 

51. There was no evidence of any intent to injure, either express or constructive, as is 

contemplated by th e two-pronged test for civil conspiracy, set out by EsteyJ. in Ca11ada Cemmt 

Le.Fat;ge Lit!. IJ. Btitisb Coi111J1bia Ligb!Jveigbt Aggregate Ltd.: 

"Although the law concerning the scope of the tort of conspiracy is far from clear, I am of the 

opinion that wh ereas the law of tort does not permit an action against an individual defendant 

who has caused injuty to the plaintiff, th e law of torts does recognize a claim against them in 

combination as the tort of conspiracy if: 

(1) whether the means used by the defendants are lawful or unlawful, the predominant purpose 

of the defendants' conduct is to cause injury to the plaintiff; 

or, 

(2) wh ere the conduct o f the defendants is unlawful, the conduct is directed towards the 

plaintiff (alon e o r together with others), and the defendants should know in the circumstances 

that injmy to the plaintiff is likely to and does result. 

In situation (2) it is not n ecessaty that the predominant purpose of the defendants' conduct 

be to cause injury to the plaintiff but, in the prevailing circumstances, it must be a constructive 

intent derived from the fact that the defendants sho uld have known that injury to the plaintiff 

would ensue. In both situations, however, there must be actual damage suffered by the 

plaintiff." 

Canada Cement LeFarge Ltd. v. British Columbia Lightweight Aggregate Ltd. [1983] 

1S.C.J. No. 33 (SCC), Book of Authorities, Tab 6, per Estey, J. at p. 14 

Intentional Infliction of Mental Distress 

52. Wha tcott says that public debate at political events ought to be encouraged in a healthy 

con stitutional democracy and that open, vigorous and robust discussion is the paramount 

con stitution al value that is protected, and trumps any civil claim to hurt feelings caused by 

factual honest debate of controversial topics that may offend or disgust others. 

53. \Vhatcott relies upon all the constitutional freedoms set out supra. The Parade raises 

issues of great public importance and is more than just a local community event, for it is 
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primarily a political event that presents and celebrates the public p olitical partnership o f the 

gay agenda with the pro-gay agenda of the governments of Canada, O ntario and Toronto. As 

well, without funding by taxpayer dollars, the Parade could not be held in its current place, 

extravagant style, scop e or manner. 

54. The informational content of th e leaflets distributed by the Zombies enjoy absolute 

privilege as guaranteed constitutional freed oms. There is no evidence that informational 

content o f the leaflets is seditious, or constitutes hate speech. 

55. It is an abuse of process and contrary to public policy to claim for hurt feelings that in 

turn trigger m ental distress, b y simply being exposed learn about an opposing viewpoint at a 

po litical event. There is no safe zone at a public political event, which by its very nature in a 

free and dem ocratic society invites opposing viewpoints. T o allow such a claim in this context 

is to open the floodga tes for all members of society to litigate when exposed to offensive ideas 

that upset intolerant close-minded people. 

T he M isconduct of the Liberal Parties of Canada and Ontario 

56. T he silent plaintiffs in this class action are the Liberal Parties of Canada and Ontario, 

which are currently in power and constitute the governments of Canada and Ontario. T h ey 

are unable to do indirectly as a subclass plaintiff in a class action what tl1ey cannot do directly. 

It is constitutionally unsound for governments to enter as plaintiffs in a civil class action 

tluough tl1e back door to ban freedom o f expressio n critical ofpublic policy and public laws. 

This limit o n government p ower in a demo cracy is sound public p olicy in accordance witl1 

Chmtervalues and freedom s, according to Corbett, ]. in Halton Hills (Toum) v. Kero11ar:: 

'T be Conslilllliona! Arg11mmt 

O verview 

25 Without free speech, there is no free press. Without a free press, there is no free political 
debate. Without free political debate, there cannot be true democracy. Freedom of speech, 

writ large, is a pillar o f democracy. 
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26 Must free speech be entirely unfettered to be truly free? No: freedom of speech, like all 

other freedoms, is constrained to recognize other important rights. Laws against hate sp eech 

limit free speech to protect people from p ersecutio n o n the basis of a group affiliation. 13 T he 

law of defamatio n limits free speech to protect people from untrue and damaging statements 

made about them. Laws against sedition may limit free speech that advocates the violent 

overthrow of the state: to the extent that this speech is fettered, it is on the basis that society 

as a whole may guard against its own continued existence. 14 

27 A law that restricts free speech, even slightly and for noble purposes, ha s som e chilling 

effect. T he chill is greater than tl1e metes and bounds of the restriction itself, since the risk of 

prosecution or litigation will surely discourage speech near the boundaries of what is 

permitted." 

Halton Hills (Town) v. Kerollat· (2006] O.J. No. 1473 (Ont.S.C.), Book of Autl10rities, 

Tab 16, at pp. 5 and 6 

57. T he Defendant Whatcott and his fellow Zombies enjoy absolute privilege regarding 

their constitutio nal freedoms and governments may not resp ond to offensive criticism in the 

courts: 

"58 SpeecbAbo11t Got;emmmt !JAbsolute!J Privileged: Th e reason for the prohibition of defamation 

suits b y government lies not with the use o f taxes, or with some abs truse theory about the 
indivisibility of the state and the people who make up the state. Rather, it lies in the nature of 

democracy itself. Governments are accountable to the people through the b a llot box, 

and not to judges or juries in courts of law. When a government is criticized, its 

recourse is in the public domain, not the courts . The government may not imprison, 

or fine, or sue, those who criticize it. The government may respond. This is fundamen tal. 

Litigation is a form of force, and the government must not silence its critics by force. 

59 Section 2(b) of tl1e Cbat1er guarantees freedom of expression. Statements made about 

public affairs generally, and about government in particular, lie at the very core of this 

democratic value. 
60 None of this would preclude the state from enacting laws tha t could restrict the fr eedom 

to criticize government, and the laws against sedition are an example.34 In such a case, there 

would be a law, enacted by tl1e government, which would have to pass constitutional muster. 

But the starting position, at common law, is that s tatements made about government 

are absolutely privileged. 

61 Statements made about public servants, be they employees of government or elected 

officials, are no t subject to the same absolute privilege because the individuals have priva te 

reputatio ns which they are entitled to protect. T he underlying principles are the same: no 

do ubt according public servants th e right to sue in defamation chills criticism of those public 

set-vants. However, it is in tl1e public interest that the state be able to attract and retain 

competen t p ersons ofgood repute as public servants. I t is not likely to be able to do so if tl1ese 
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per sons may be subject to false personal attacks with ou t recourse. T h e same cannot b e said 

of the government itself. 

62 I conclude as follows: 

1) Sec tion 2(b) of the Cbal1er guarantees freedom of expression; 

2) expression about public affairs in general, and government in particular, lies at the 

core of freedom of expression; 

3) any legal rest ric tion on freedom of expression ab out public affairs has a 

chilling effect on freed om o f expression gene rally, a nd infringes the Section 2(b) 

g u arantee; 

4) infringements o f the Section 2(b) guarantee may be justified pursuant to Section 1 of 

the Cbarte1: Laws against sedition, for example, may be justi fied, since society may guard 

agains t its own violent overthrow. Laws against hate speech may be jus tified to protect 

the victin1s of hate speech. T he common law tort of defamation may be justified on the 

basis that private persons (including public servants) are entitled to protect their 

personal reputations; 

5) the re is n o counte rveiling jus tificatio n to permit governments to su e in 

d efa m atio n. Governments h ave othe r, b e tter w ays t o protect the ir reputations; 

6) any restriction on the fre edom of expression about govenunent must be in the form 

of laws or regulations enacted or autl10rized by tl1e legislature; the common law position, 
in the ab sen ce o f such legisla tion, is tha t absolute privilege attaches to 

sta te m ents m a d e about governmen t; 

7) 'Government' includes democratically elected local governments." 

[Bolding my emphasis] 

Halton Hi/IJ (foum) v. Kerouac [2006] O.J. No. 1473 (Ont. S.C.), Book of Authorities, Tab 16, at 

pp. 11 and 12 

58. Coming to the same conclusion was Pedlar J. in M.ontague (Ioumship) tJ. Page, 2006 

CarswellOnt 451 (On t. S.C.): 

"29 In a free and d e m ocra tic sys tem, every citizen mus t be g ua ranteed th e rig h t to 

freedom of expression about issues relating to government as an absolute privilege, 

witho ut threat o f a c ivil action fo r d efa m a tio n be ing initia ted agains t them by that 

government. It is the very essence of a d em ocracy to en gage m a ny voices in the 

process, n ot just those w h o a re p ositive and supportive. By its very nature, the democratic 

process is complex, cumbersome, difficult, messy and at times frustrating, but always 
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worthwhile, with a broad based participation absolutely essential. A d e m ocracy canno t exis t 
without freedom of expressio n, within the law, p ermeating a ll o f its institutions. If 
g ove rnments w ere entitled to s u e citize n s who a re c ritical, o nly those w ith the m eans 

to defend civil actions would b e able to c riticize government entities. As noted above, 
governments also have other m eans of protecting their reputations through the political 

process to respond to criticisms." 

[Bolding my emph asis] 

Monlague (foumship) v. Page [2006] O J No. 331 (Ont. S.C.), Book of Authorities, Tab 17, 

atp. 11. 

The Plaintiffs' M otio n to Disclo s e Identities of all the Zombies and Financia l 

Supporte rs 

59. The Plaintiffs now bring a motion to compel \.Vhatcott to identify the anonymous 

zombies who particip ated in the parade and who distributed leafle ts, and th ose anonymo us 

people who give money or other support. \.Vhatcott says this application is withou t merit, 

given that tlus proceeding is an abuse of process, does not have any viable causes o f action, 

and is bro ught prior to certifica tio n application in this class action. 

The Rig ht to Remain Anonymou s w ith respect to Core P olitical Sp eech 

60. The distribution of leaflets that may communicate an opp osing viewpoin t to the 

political v iews o f the majority in the Parade constitute at its core political expression protected 

by s. 2(b) o f the Cbmte1: T his is legal activity protected by law. 

61. In a constitutional democracy, identity of the auth or o f the lea flet and identity of the 

individual who distributes the literature may remain anonymous, as identification and fear of 

reprisal might deter peaceful discussion of opposing viewpoints to politically correct 

viewp oints that are currently in vogue by a m ajori ty o f tl1e populace. T he dissemination o f 

ideas is v ital to have a robust uninrubited public deba te in the pursuit of trutl1. 
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The Canadian Authorities 

Introduction 

62. Whatcott was forced to resort to crea tivity to accomplish his goal to par ticipate in the 

Parade and to make known his political views at this p olitical event. Had he disclosed his tru e 

identity, he would have been barred. By agreeing to the terms of the license agreem ent he had 

to accept conditions that violated his cons titutional freedoms and obliged him to only express 

politically correct views in accordance with the Lib eral Party line. Whatco tt is not a member 

of Liberal Party, no r does he identify with the agenda and views of the Liberal Party, as those 

views violate his conscience and religious b eliefs. 

63. Individuals who wish to particip ate at political events in a public forum should n o t 

have to be constrained by rules to adhere to p olitically correct thought in line with the political 

partner of the Parade or the political goals of the Parade. T h ese limitations are unacceptable 

in a free and de mocratic society. Whatco tt's ability to exercise his freedom of expression at 

the right time a nd place to m ake an impact on the ta rget audience must not be conditio nal 

upon forcing him to either resort to subterfuge or to ally himself with a political o ppone nL. 

Wha tcott contends that he has the fre edom to disassociate himself fro m the political views of 

the Parade, while marching in the Parade. Whatcott contends that his anon ymo us fin ancial 

suppo rters and his anonym ou s fellow Zombies have the cons titu tional right to be ano nymou s 

in the exercise of thei.t constitutional freedoms and thei.t righ t to privacy. 

64. The th.i.td parties wh o wish to remain anonym ous have a reaso nable ex pectation of 

privacy to shield thei.t identity, under the protection o f s. 7 o f the Chal1et: 

General Principles Regarding Constitutional Right to Privacy 

65. Even the most odious and offensive ideas may fmd refuge in s. 2 and 7 of the Charter, 

even in the contex t of a criminal charge for the m aking and possession o f child pornography. 

In R. tJ. Sbatpe, McLaughlin CJC stated : 

21 



"A. The Va lues a t Sta ke 

21 Among the mos t fundamental rights possessed by Canadians is freedom of expression. It 

makes possible our liberty, o ur creativity and our democracy. It does this by protecting not 

only "good" and popular expression, but also unpopular or even offensive expression. T h e 

rig ht to freed o m of expression rests on the convic tion that th e b est route to truth, 

individua l flourishing and peaceful coexis tence in a hete rogeneous society in wh ich 

p e ople hold diverg ent and conflicting b eliefs lies in the free flow o f ideas and images. 

If we d o n o t like an idea or a n image , we a re free to a rg ue agains t it or simply turn 

aw ay. But, a b sent s om e constitution a lly adequ ate jus tification , we canno t fo rbid a 

p e rson from expressing it. 

22 Nevertheless, freedom o f expression is no t absolute. Our con stitution recognizes that 

Parliamen t o r a provincial legislature can sometimes limit some forms of expression. 

Overarching considerations, like the prevention of hate that divides society as in Keegstra, supra, 

or the prevention of harm that threatens vulnerable members of our society as in Butle1; s11pra, 

may justify prohibitions on some kinds o f expression in som e circumstances. Because of the 

impor tance of th e guarantee of free expression, however, a ny a ttempt to restrict the rig ht 

mus t b e subjected to the m ost c a re ful scrutiny. 

23 The values underlying the rig ht to fr ee expressio n include individu al self-fulfilme n t, 

finding the truth throu g h the op e n exchange o f ideas, and th e p olitical discourse 

funda mental t o democracy: b7JJill Tqy Ltd. c. Quebu (Promre11r genera~, [1989] 1 S.C.R. 927 

(S.C.C.), at p. 976; Ford c. Q11ebet· (Procurmrgenera~, [1988] 2 S.C.R. 712 (S.C.C.), at p. 765. While 

som e types of expression , like political expression , lie closer to the core of the 

g u ara ntee tha n othe rs, all are vital to a free and democratic society. As stated in !t7J!ill Tqy 
Ltc/. , supra, at p. 968, the guara ntee "en sure [s] th at everyone can manifest their though ts, 

op inio ns, beliefs, indeed all expressions o f the h eart and mind, however unpopular, distas teful 

or contrary to th . Su c h "the Court continue. d"', ts .. . 'fdun amenta1'e mamstream. pro tectio. n , 
because in a free, pluralistic and democratic society we prize a diversity of ideas and opinions 

for th eir inherent value both to the conununity and to the individual". As stated by Cardozo 

J. in Palko v. Co11netticut, 302 U.S. 319 (1937), free expression is " the matrL"X, the indispensable 

condition of nearly every other form of freedom" 

[Bolding my emphasis] 

R. u. Sbmpe, [2001] S.C.]. No.3, Book of Authorities, Tab 18, p. 17 

Laws that Restric t Freed o m of Expression and Coerce Disclosure of Identity 

66. In Libman tJ. QI!Cbet· (Attomry Gemra~, a unarumous Supreme Court of Ca nada 

consid ered the situation wh en rules of participating limit the exercise constitutional freedoms: 
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(~. Constitutional Infringements 

27 Th e appellant submits that the impugned legislation infringes the freedom of po litical 

expression and the freedom of association guaranteed by the Canadian Charlet: He argues that 

if h e wishes to conduct a referendum campaign independently of the national committees, his 

freedom of po litical expression will be limited to unregulated expenses. Conversely, if he 

wishes to be able to incur regulated expenses, he will have to join or affiliate himself witl1 one 

of the national committees. 

28 Th e Court has consistently and frequently held that freedom of expression is o f crucial 

importance .in a democratic society (e.g. Reference re Albet1a LegiJiation, [1938] S.C.R. 100 

(S.C.C.); R. v. Bollcber(1950), [1951] S.C.R. 265 (S.C.C.); Su;it:{?Jian v. Elbling, [1957] S.C.R. 285 

(S.C.C.); Ford t: Q11ebec (Promrmrgenem~, (1988] 2 S.C.R. 712 (S.C.C.) ; lt7llin Tqy Ltd. c. Quebet· 

Wromreur ginim~, (1 989] 1 S.C.R. 927 (S.C.C.); Edmonto11 ]o11mal v. Albelta {AIIomry Genera~, 

[1989] 2 S.C.R. 1326 (S.C.C.); R. v. KeegJtra, [1990] 3 S.C.R. 697 (S.C.C.); Comilipo11r Ia Ripublique 

du Canada - ComJJJitlee fo r the CotJmJomuealtb ofCa11ada v. Ca11ada, [1991] 1 S.C.R. 139 (S.C.C.); R. 
· B11tlet; [1992] 1 S.C.R. 452 (S.C.C.); R. v. Zu ndel, [1992] 2 S.C.R. 731 (S.C.C.)). In Edmo111o11"

Joumal, JJ/pra, at p. 1336, Cory ]. wrote eloquently about how fundamen tal this freedom is in 

any democracy: 

It is difficult to imagine a guaranteed right more important to a dem ocratic society tl1an 

freedom of expressio n. Indeed a dem ocracy cannot exis t witho ut tha t freedom to express new 

ideas and to put forward opinions about the functioning of public institution s. The t'Om'Cp! of 
fl'Ce and 1111i11hibited Jpeech pem1ealeJ all tmfy demotmlic Jot'ielieJ and imtilutions. The vital impottance ofthe 

concept t'aiiiiOI be over-emphasized. No doubt that was tl1e reason wh y th e framers of the Charter 

set forth s. 2(b) in absolute te rms which distinguishes it, for example, from s. 8 of tl1e Chatter 

which guarantees the qualified right to b e secure from unreasonable search. It seems that tbe 

rig!Jts enshri11ed i11 s. 2(b) sho11/d lherifbt'C 011/y be ?'Csttided in the demut of cimrmstamu [Emphasis 

added.] 

Freed om of expression was not created b y tl1e Ca11adia11 Charter but rather was entrenched in 

the Con stitution in 1982 as one of the most fundamental values of our society (see, for 

example. SUJitzman v. Elbli11g, s11pra, at pp. 306-7). 

29 In Keegstra, supra, at pp. 763 -64, Dickson C.J. stressed the param ount importance for 

Canadian democracy o f freedom of expressio n in the political realm: 

Moving o n to a third s train of though t said to justify the protection of free expression, o ne's 

attention is brought specifica lly to the political realm. The conn ection b etween freedom of 

expression and the p olitical process i s perhaps the lin chpin ofthe s. 2 (b) g uarantee, 

and the naltrre of !his conmt'!io11 is largefy detived from the Canadian t'OJ!Jtllitment to delJJOtTary. Freedom 

of expression is a crucial aspect of the democratic commitment, not merely because it p ermits 

the best policies to be ch osen from among a wide array o f proffered options, but additio nally 

becau se it helps to ensure that participation in the political process is op en to all p e rsons. 

Such open participation must involve to a substantial degree the notion that all persons 

are equally deserving of respect and dignity. The stale tberejo1'C t'tliiiiOt ad to bi11der or condemn a 

political vie1v luithofft to JOlJJe exlmt harmi11g !be open11ess oj.Ca11adia11 democt'tl'!)' a11d its associated lemt of 
eqlf(tli(J'for all. [Emphasis added.] 
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Political expression is at the very heart of the values sought to be protected by the freedom of 

expression guaranteed by s. 2 (b) of the Canadian Chattet: (See also Edmonton ]o11mal, supra, at 

pp. 1355-56; Zffndel, sffpra, at pp. 752-53.) 

30 Invin Tqy, s11pra, laid down the tests for infringement of freedom of expression. The Court 

must ask, ftrst, whether the form of expression at issue is protected by s. 2(b) and, second, 

whether the purpose or effect of the impugned legislation is to restrict that form ofexpression. 

31 The appellant claims the right to conduct a referendum campaign independently of the 

national committees and witl1 tl1e same type of regulated expenses. Is tlus form of expression 

protected by s. 2(b)? The Court favours a very broad interpretation of freedom o f expression 

in order to extend the guarantee under the Canadian Chatter to as many expressive activities as 

possible. Unless the expression is commmucated in a manner that excludes the protection, 

such as violence, the Court recognizes that any activity or communication that conveys or 

attempts to convey m eaning is covered by the guarantee ofs. 2(b) of the Canadian Chmter (Invin 

Tqy, mpra, at p. 970; Zundel, s11pra, at p. 753)." 
[Bolding my emphasis] 

Lib111an1;. Q11ebec (Attomry General), [1997] S.C.J. No. 85 (SCC), Book of Authorities, Tab 19, 

pp. 15 and 16. 

67. A requirement of political affiliation should never be imposed as a pre-condition to 

participate at a political event, especially one that is on a massive scale of an estimated one 

million attendees. As noted in Libman, freedom of expression and freedom of association may 

be closely linked and must be considered together. In Libman, a key issue was the "incurring 

of regulated expenses"; here, the ana logous issue is "participating in the Parade": 

"32 There is no doubt that the appellant is attempting to convey m eaning through the form 

of communication at issue; he wishes to express lu s opinions on the referendum question 

independently of the national committees by mea ns of expenses that are included in the 

deftnition o f "regulated expenses". This is a form of political expression that is clearly 

protected by s. 2(b) of the Canadian Charlet: 

33 It remains to be determined whetl1er the provisio ns challenged by the appellant restrict 

freedom of expression.... 

34 Thus, to be/able to incur regulated expenses [partic ipate in the Parade], tl1e Act [the 

license] requires that a person belong either to one of the national committees [Pride 
Toronto] or to a group affiliated witl1 one of the committees (the Liberal Party of Canada 
or Ontario]. Since the deftnition of regulated expenses is very broad, most of the exp enses 

incurred to campaign during a re ferendum period fall into tlus ca tegory rese1ved exclusively 

for the national committees or affiliated group s. Certain categories of persons (Christian 
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activists] therefore do not have access to regulated expenses [participate in the Parad e] 

during a referendum campaign [political event], in particular: 

(1) persons who, either individually or as a group, would like to support one of the options 

submitted to the referendum but who do not JJJisb to join or affiliate themselves with the 

national committee supporting the same option as they do -- for a variety of reasons -- are 

limited to the unregulated expenses set out in s. 404 Spedal Venion; 

(2) individuals w ho, while supporting o ne o f the options submitted to the referendum, cannot 

join the national committee campaigning for that option directly -- because they do not wish 

to identify tl1eir political ideas with those promoted by that committee or because they disagree 

with that committee's referendum strategy, for example -- caJ/1/0I even affiliate themselves 

because the p ossibility of affiliation provided for in s. 24 of th e Referendum Ad is restricted to 

"groups". They are thus limited to th e unregulated expenses provided for in s. 404 Special 

Venion; 

(3) persons who, either individually or as a group, wish to participa te in the re feren dum 

campaign witl10ut supporting either of the o ptions -- if they advocate abs tention or are against 

the referendum question as worded, for example -- ca11110I directly join or affiliate themselves 

with one of the national committees . They are thus limited to tl1e forms of communication set 

out in s. 404 Spetial Venion, that is, to unregulated exp enses. 

35 The Act [Parade license] accordingly places restrictions on such persons wh o, unlike tl1e 

national committees, cannot incur regulated exp enses during the referendum period in order 

to express their opinions and p oints of view. This clearly infringes their freedom of 

political expression. There is no doubt that freedom of expression includes the right 

to employ any methods, other than viole nce, necessary for communicatio n. [Bolding 

my emphasis] 

Libma11 v. Qmbec (Attomry Gel/era/), [1 997] S.C.]. No. 85 (SCC), Book of Autl10rities, Tab 19, 

pp. 16 and 17. 

68. Applying Libman, Bentley J. in Canada (Commissio11er if" Canada Electio11s) v. National 

Citizen's Coalition Inc. held in a prosecutio n, that the advertising restrictions and spending limits 

placed upon a political lobby group that was no t officially registered as a political party 

unconstitutionally violated th at group's freedom of expression to express a political opinion 

un der s. 2(b) of th e CbaJ1e1: 

Ca11ada (Commissioner q[Ca11ada Elections) 11. National Citizell's Coalitio11 Inc. [2003] O.J. No. 3420, 

Book of Authorities, Tab 20 
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69. A key component o f this decision is th e recognition by Bentley J. that forced 

registration as a political party removes the anonymity o f finan cial donors to the donors to the 

National Citizen's Coalition (NCC). T h.is, in turn, would nega tively impact on the NCC's 

freedo m of expression: 

"Effects 

18 The burden at this stage is on tl1e Applicant to demonstrate that the effect of tl1e impugned 

legisla tion has res tricted their free expression. The N.C.C. has relied upon and led evidence of 
Gerry Nicholls, and of Mariam Alford, who are employees o f the Applicant organization. T he 
viva voce evidence of Gerry N icholls the vice president of the N.C.C. was to the e ffect that 
the legislatio n imposes a burden on their activities . He testified that the regis tration 
requirements of the Act acted as an impediment to his organization buying electio n 

advertising. N.C.C. believed that if it registered, it would have to disclose the names of 
its contributors. Mr. Nichols stated that supporters ofN.C.C. did not wish their na mes 
disclosed and that to be obligated to do so was an unreasonable burden on freedom of 

expression. ivir. N icholls argues there is a difference between a political party and the N.C.C., 
because tl1e latter discusses issues and ideas and does no t run for election. Consequently, their 
financial supporters should be permitted to remain anonymous. 

19 In addition to tl1e viva voce evidence of Gerry Nicholls, the affidavit and annexed exh.ibits 

of Mr. N icholls was flied with the court and was relied on by the Applicants to provide a 
factual basis for their charter challenge .. This material inter alia highlights th e role and duties 
of the C.E.O. in relation to the third party regime. If the Commissioner receives information 
that there has been a vio lation of Part 17 he may decide to launch a prosecution. Also ftled by 
the Applicant in these proceedings was tl1e E lection Handbook for tlllid parties, their financial 

agents and auditors and th e Third Party Election Advertising Report. Th e latter details the 

requirements outlined in s.359 of the Act. 

20 The reporting requirements of this Act has removed the right of financial 
contributors to third parties to support political causes anonymously because financial 
contributions made during the election will be published by Elections Canada. 

Complying with P art 17 would strip away this confidentiality. In my view the 

requirement of disclosure is a prima facie breach of a third p arty's charter rights to 
freedom of expression. It places limits on their right to communicate with the voter 

during the crucial period after an election writ has bee n dropped. Although tl1e 

incon venience with complying with the disclosure provisions ofPart 17 may not be significant, 
that is not deterrninative of the issue. The disclosure requirements by themselves are a 
significant intrusion on the Applicant's freedom of expression by imposing a burde n 

or restriction on that freedom. As the Supreme Court of Canada stated in Bzg M Drug iV!art 
Ltd. supra at p .417: 

"Freedom can primarily be characterized by the absence of coercion or constraint. If a person 

is compelled by the sta te or the will of ano ther to a course of action or inaction which he 

would n ot o therwise have chosen, he is no t acting o f his own volition and he cannot be said 
to be truly free.... Coercion includes not only such blatant forms of compulsion as direct 
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commands to act or refrain fro m ac ting on pain of sanction, coercion includes indirect 
forms of control which determine or limit alternative courses of conduct available to 
others. ... Freedom means that, subject to such limitations are necessary to protect pu blic 

safety, order, health, or morals or the fundamental rights and freedoms of others, no one is to 
be forced to act in a way contrary to his beliefs or his conscience. 

21 In essence the Applicant argues that the effect of the legislation has forced the 
N.C.C. to make a choice. Either it registers and risks losing its financia l backers, o r it 

doesn't register and runs afoul of the legislation. This is a no win situation whic h 
directly affects free speech. T he effect of the governmen t's action restricts the free 

expression of th e Applicant. The right to express political views, particularly during an election 
campaign, was conceded by the Respondent to be a protected form of expression. The effect 
of restricting such a form of expression by requiring registration, before advertising ca n 

be purchased and by making registration subjec t to the decision of the C.E.O., has the effect 
of restric ting free expression and engaging s.2 (b) of the Charter." 

[Bolding my emphasis] 

Ca11ada (Com111issio11er ofCanada Elettions) v. National Citizen's Coalition l~~t:, [2003] O .J . No. 

3420 (On t. S.C.), Book o f Authorities, Tab 20, at. p. 6 to 8. 

The Legal Test For Whatcott to Use a Public Space 

70. In ComiJiittee for the CoJJllllOIIIJJealth of Canada v. Canada, Lamer CJC discussed th e 

American concept o f the public forum and the proper adaption of this concep t into Canadian 

law in the context o f the Cha11e1:· 

"1. The Concept of "Public Forum" and its Incorporation in Rules and Burdens 

Imposed by the Charte r 

3 As d eveloped by the American courts in a series of decisions, the concep t of "public forum" 
refers fu st and foremost to a social reality, namely, that certain p laces owned by the 
government con stitute a favo urable platform for th e dissemination of ideas. In an article titled 

"The Concep t of the Public Forum : Cox v. Louisiana", [1 965] S11p. Ct~ ReJJ. 1, at pp . 11-12, 

Prof. Harry Kalven, J r. sununarized tl1e definition o f the term "public forum" as follows: 

.. . in a n open democratic society tl1e streets, the parks, and other public places are an important 

facility for p ublic discussion and political process. They are in brief a public for um that the 
citizen can commandeer; the generosity and empathy with which such facili ties are made 
available is an index of freedom. 

4 Th e "public forum" concept thus appears as a "label" used by the American courts to 
describe certain places which are by their vety nature suited to free expression. In thus 
ch aracterizing certain places as "public forums", the American courts have in fact made an 
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exception to the ab solute na ture o f th e government's right of own ership in order to conclude 
that th e First Amendment to the American Constitution gives a perso n wishing to exercise his 

or her freedom of expressio n the right to use a parcel o f the public domain so iden tified for 
purposes of expression (see Hagm v. Committee for IndttJitial Organization, 307 U.S. 496 (1939), 
at p p. 515-16, Perry Ed11catiou AJJotialiou u. Perry Lot¥11 Edm¥Ttor.r' Assotialion, 460 U.S. 3 7 (1983), 

at p . 4 5). 

5 In Perry Ed11tatiou Assodalion, the United States Supreme Court divided government 
properties into three distinct categories : (1) "traditio nal public forums ", (2) "public forums by 

design ation" and (3) forums which are not p ublic. According to this nomenclature, the 
category within which a government prop erty falls will determine the scope of the limitations 
which may be imposed on expression taking place on th e property: 

The first, traditional public forum, comprises streets and parks. Restrictions on access 
to these properties come under strict judicial scrutiny. If the restrictions are not 

narrowly tailored to serve a compelling state interest, they are unconstitutional. The 
second, public forum by designation, encompasses those public properties that the state 

has dedicated p rimarily as sites for communicative activity. T hese include auditoriums, 
meeting facilities and theaters. Second category properties enjoy the sam e s trict scrutiny 
protection as properties in the first category. T he third category is defined as "property 

which is n ot by tradition or designation a forum for public communication." 
(P. J akab , "Public Forum A nalysis A fter Perry Edttt·ation ASJOcialion IJ. Perry Lot¥11 Edm'Citor.r' 
AHotialio11 - A Conceptual Approach to Claim s of First A mendment Access to P ub licly 

Owned Prop erty" (1986) , 54 .l:ordham L Re1J. 545, at p . 549). 

9 . . . in the Canadian legal context, it would b e preferable to disregard the nominalis tic 

approach develop ed by the A merican courts and instead to balance the interests underlying 
the public forum d oc trine. T h e American experien ce sh ows that the "public forum" con cep t 
actually res ults from an attempt to strike a balance between the interests of the individ ual an d 

th e interests of the government. As there is no provision similar to s. 1 of our Chat1et; the 
Am erican "public forum" doctrine is the result of the reconciliation of the i11dividual's interest 
in expressing himself in a place which is itself highly propitious to such expression and of the 

government's interest in b eing able to manage effectively the premises that it owns. For 
exa mple, parks and public roads which have earned the "public forum" classification are in 

fact places whose function s will gen erally no t b e interfered with b y the exercise of freedom of 

expresston. 

In an article titled "Access to Public and Private Property Under Freedom o f Expression" 

(1988), 20 Ottawa L Reu. 339, at p. 341 , Prof. Richard Moon says the following in this regard: 

While the courts purport to attach th e categorical labels, public forum and non-public forum , 
as a form al thresh old matter, it appearJ that, beneath it all, the deterl71ination that a partimlar stale­
owmd proper(} is a pub/it jomm i11uo/ues a judgmmt thai p11blic aa:m for comJmfllicalion is reasonab(y 
comisten!JJJith the stale me tifthe proper!J'· Access is required if it can be reasonably accommodated 

by th e state. The focus o f judicial analysis shi fts from the categories of public and non-public 
forum to a balancing of the s tate's interest in excluding communication from its property 
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agains t the importance of conu1mnicative access to a particular individual or group. [Emphasis 
added.] 

10 I agree completely with this assessment of the principles underlying th e "public forum" 

doctrine. For this reason, I am of the view that when a person claims that his freedom of 

expression was infringed while he was trying to express himself in a place owned by 
the government, the legal analysis must involve examining the interests at issue, 

namely the interest of the individual wishing to express himself in a place suitable for 

such expression and that of the government in effective operation of the place owned 

by it. I will examine these interests in turn. 

a. Interest ofthe Individual Wishing to Express Himself 

11 The interes t an individual wishing to express himself has in using a parcel of the public 

domain can quite easily be explained. Unquestionably, the dissemination of an idea is 

most effective when there are a large number of listeners; the economic and social 
structure of our society is such that the largest number of individuals, or potential 

listeners, is often to be found in places that are state property. One thinks immediately 

of parks or public roads which, by their very nature, are suitable locations for a p erson 

wishing to communicate an idea. 

12 Accordingly, it must be understood that the individual has an interest in communicating 

his ideas in a place which, because of the presence of listeners, will favour the e ffec tive 

dissemination o f what he has to say. Certain places owned by the state are well suited for such 

purposes; it has to be b orne in mind, however, that all governmen t property is used for specific 

purposes which must b e respected by any person seeking to communicate. This is th e essence 
of the government interest. 

b. Government Interest 

13 In considering the government interest, I would note at the outset that tlus should not b e 

confused, strictly speaking, with the ownerslup held by the government. An analysis of tl1e 
public status of a place cannot be based on the prenlise sugges ted by the appellant that ilie 

owner has unlinllted rights over his property. Pratte J., dissenting on appeal, articulated this 

position in the following way ([1 987] 2 F.C. 68, at p. 74): 

The government has the same rights as any owner with respect to its property. Its ownerslu p 

rig ht, ilierefore, is exclusive like that of any individual. 

14 In my o pinion, this analytical approach contains inherent dangers. First, it ignores tl1e 

special nature of government property. T he very nature of tl1e relationship existing between 

citize ns and the elected government provides that the latter will own places for the citizens' 

benefit and use, unlike a private owner who bene fits personally from tl1e places he owns. T he 

"quasi-fiduciary" nature of the government's right o f ownership was indeed clearly set out by 

the U.S. Supreme Court in Hag11e 11. Committeefor Indi!Jtrial Organiif!tion, J/lpra, at pp. 515-16: 

Whe rever the title of streets and parks may res t, they have immemorially been held in 

trust for the use of the public and, time out of mind, have been used for purposes of 
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assembly, communicating thoughts between cltlzens, and discussing public 

questions. Such use of the stree ts and public places has, from ancient times, been a p art o f 
the privileges, immunities, rights, and liberties o f citize ns. The privilege o f a citizen of the 

United Sta tes to use the streets and parks fo r comm unication of views on nation al questions 
may b e regulated in the interest o f all; it is not ab solute, but relative, and must be exercised in 

subordination to the general comfort and convenience, and in consonance with peace and 
good order; but it mus t no t, in th e guise o f regulatio n, be abridged or denied. 

I note that in the case at bar Hugessen J.A. eloquently summarized this position, at p . 77: 

As regards tl1e governmen t's right o f ownership o f tl1e airport terminal, in my opinio n it can 
never be made tl1e sole justification for an infringemen t of the fu ndamental freedom of a 
subj ect. The government is not in the same p ositio n as a private owner in this resp ect, as it 

owns its property not for its own benefit but for that of the citizen. Clearly tl1e 
government has a right, even an obligation, to devo te certain property for cer tain purposes 
and to manage "its" property for the public good. The exercise of this righ t and the 

performance of this obligatio n may, depending on the circumstances, legitimize the imposition 
of certain limitation s o n fund amental freedo m s. Of course the government m ay limit public 
access to certain places; of course it may also act to maintain law and order; bu t it cannot make 

its own ership right a justificatio n for action the o nly purpose and effect o f which is to impede 
the exercise o f a fund am ental freed om. 

15 Second, an absolutist approach to tl1e right of ownership fails to take into account that th e 
freedom of expression canno t be exercised in a vacuum and that it necessarily implies th e use 

of physical space in order to meet its underlying o bj ectives. No one could agree that tl1e 
exercise o f th e freedo m o f expression can be limited solely to places owned by tl1e person 
wishing to communicate: such an approach would certainly deny the very foundatio n of the 

freedom of expression. I therefore conclude that, as a con sequence of its special nature, the 
government's right of ownership cannot o f itself authorize an in fringement of the freedom 

guaranteed by s. 2(b) of the Cbartet: 

16 This having been said, it must b e understood, since the government administers its 

properties for the ben efit o f the citizens as a whole, that it is the citizens above all who have 
an interes t in seeing that the properties are administered and o perated in a manner con sis tent 
with their intended purpose. In this regard reference may be made to tl1e passages already cited 

from Hagm 1J. Committee)or lnd11sttial Otg,anization, s11pra, and tl1e reason s o f H ugessen J.A., on 
appeal in the case at b ar. In practical terms, it is easy to see tl1at the citizen s as a w hole ben efit 

fro m the services o ffered by Ca nada Pos t or by employment centres managed by tl1e state. 
Th e state is accordingly resp onsible for ensuring that such places setve tl1e sp ecific purposes 

and functio ns for which they were intended . T he fund amental government interest, and by 
the same token that o f the citizens as a whole, is thus to ensure that tl1e services or 
undertakings offered by various levels of government are op erated effectively and in 

accordance with their intended purpose. 

c. Balancing These Poles ofInterest Under s. 2(b) ofthe Charter 

17 Having reviewed the interes ts at issue, I come to the conclusion that s. 2(b) of the Chatter 
canno t be interpreted so as to consider only the interests of tl1e person wishing to 
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communica te. As the Attorney General for O ntario properly points out, s. 2(b) o f th e Charter 
II • II • lf b fi ..} f . I . . h 11 f ddoes no t pro tect expresswn ltse , ut reeuom o expresswn. n my opmw n, t e ree om II 

which an individual may have to communica te in a place owned by th e government must 

necessarily be circumscribed by the interests of the latter and of the citizens as a whole: the 
individual will only be free to communicate in a place owned by the state if the form of 
expressio n he uses is co mpatible with the principal fun ction or intended purpose of that place. 

18 Th e interest which any person may have in communicating in a place s uited for th e purpose 
canno t h ave the effect of d epriving the citize ns as a whole of the e ffec tive operation o f 

govern ment services and under takings. Even before any attempt was made to use them for 
purposes o f expressio n, such places were intended by the sta te to perform specific social 

fun ctio ns. A person wh o is in a public place for the purpose o f expressing hims elf m ust respect 
the functio ns o f th e place and cannot in any way invoke his or her freedom of expressio n so 
as to interfere with those fun ctio ns. For example, n o o n e would s ugges t th a t a n individua l 

could, under the aegis o f freed om of expression, shout a p olitical message of som e 
kind in the Libra ry o f P a rliam e nt o r any o the r libra ry. This form o f expressio n in s u ch 

a context w ould be incompatible with the funda m ental purpose of the place, whic h 
essentially requires s ilen c e . When an individual undertakes to communicate in a public 
place, he or she must consider the function which that place must fu lfil and adjust his or her 

means o f communicating so that the expressio n is not an impediment to that function. To 
refer again to the example of a library, it is likely that wearing a T -s hirt bearing a political 
message wo uld be a form of expression consistent with th e intended purpose of such a place. 

19 The fact tha t one's freedom of expression is intrinsically limited by th e function o f a public 
place is an application o f the general rule that o ne's rights are always circumscribed by the 

rights o f others. In the context o f expressing on eself in places own ed by the s ta te, it can 
be said tha t, under s. 2( b) , th e freedo m of expression is c ircumscribed at least b y the 

very func tio n o f the place. 

22 Accordingly, it is only a fter d1e complainant has proved that his form of expression is 
compatible with the fu nction of the place d1at the justifications which may be put forward 

un der s. 1 of d1e Cha11er can be analysed . ... 

d. Application of the Foreg oing Principles to the Facts of This Case 

23 It will b e recalled that, in d1e case at bar, the responden ts wen t to th e Montreal airport in 
Dotval to discuss the Committee's ain1s and objectives with members of d1e public. As my 

colleague properly noted, there seem s to be no doubt that by their actions the responden ts 

conveyed o r tried to co nvey an idea or m essage o f an expressive nature. In short, the primary 

purpose of the respo ndents' visit to D orval airport was to inform people on the premises o f 
th e existence o f the Committee for th e Commonwealth o f Canada, and the ideology p romoted 

by it. It dms only remains to determine whether the form of expression used by d1e 

respondents is compatible with the performance of d1e airport's essential function. 

24 In m y view, the distribution o f p amphle ts a nd discussion with certain m em bers of 

the public are in n o w ay incompatible w ith the airport's prim a ry function , that o f 
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accommodating the need s of the travelling public. An airport is in many ways a 

thorough fare, which in its open areas or waiting areas can accommodate expression with out 
the effectiveness or fun ction of the place being in any way threatened. Thus, the very n a ture 

of the premises, the presence of a large and varied audie n ce, m eant tha t the 

res pondents' freedom of expression could be exercised without interfering with the 

operation of the airport. For this reason, I am of the view that there was a limitation on the 

freedom of expression enjoyed by the respondents when the airport manager ordered them to 

cease their activities. I th erefore conclude that the respondents were "free" to express 

themselves in this manner at the Dorval airport." 

[Bolding my emphasis] 

Commilleefor the CotJJIJJOIIIJJea/th ofCanada v. Canada, [1 991] S. C.J. No. 3 (SCC), Book of 

Authorities, Tab 21, at pp. 8 to 14. 

71. T he limitation sought by the plaintiffs upon the freedom of expression of Whatcott 

on the public streets of Toronto is founded upon th e rules of Pride Toron to that are found in 

the PPA. T hese elements of the licen se agreement do no t constitute a "law" and because of 

this, there is no application of s. 1 o f th e CbaJte1: T his is made clear from the observatio ns of 

Lamer CJC from the ab ove case: 

40 In my opinion, the limitation imposed on the respondents' freedom of expression arose 
from the action taken by the airport manager, a government official, when he ordered d1e 

respo ndents to cease their activities. Although this action was b ased o n an establis h e d 

policy or internal directive, I do not think it can be concluded from this that there was 

in fact a "law" whic h c ould b e justified under s. 1 of tl1e Charter. T he government's 

internal directives or policies differ essentially from statutes and regulations in d1at they are 

generally not published and so are not known to the public. Moreover, they are binding only 

on government officials and may be amended or cancelled at will. For these reasons, the 

established policy o f the government [in this case Pride] cannot be d1e subject of the test 

under s. 1 of the Chalter. 

[Bolding my emphasis] 

Col)/mitteefor the Commomvealth ofCanada v. Canada, [1991] S.C.J. No. 3 (SCC), Book of 
Au thorities, Tab 21, at p 17. 

72 . In Montreal (Ci!Y) v. 2952-1366 Q11ibe,· Im·., th e Supreme Court o f Canada revisited 

Committee for the Conmtomvealth ofCanada v. Canada to formulate a single test to resolve divided 

opinions from dnt case as to the proper test to use for a public space. McLachlin C.J.C. and 

Deschamps J. (Bastarache, LeBel, Abella, and Charron JJ . concurring) agreed to th e following 

tes t: 
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"71 We agree with the view of the ma jority in Committeefor the CotJlJIIOIIIJJeal!h ifCanada that the 
applicatio n of s. 2(b) is not attracted by th e mere fact of government ownership of the place 
in question. T h ere must be a further enquiry to determine if this is the (ype of public property 

which attracts s. 2(b) protection. 

72 Expressive activity should be excluded from the protective scope of s. 2(b) only if its 
method or location clearly undermines the values th at underlie the guarantee. Violent 

expression, which falls outside the scope of s. 2(b) by reason of its method, provides a useful 
analogy. Violent expression may b e a means of political expression and may serve to enhance 
the self-fulftllment of the perpetrator. However, it is not protected by s. 2(b) because violent 

mean s and methods undermine the values that s. 2(b) seeks to protect. Violence prevents 
dialogue rather than fostering it. Violence prevents the self-fulfillment of the victim rather 
than enhancing it. And violen ce stands in the way o f finding the truth rather than furthering 

it. Similarly, in determining what public spaces fall outside s. 2(b) protection, we must ask 
wh ether free expression in a given place undermines the values underlying s. 2(b). 

73 We therefore propose the following test for the application of s. 2(b) to public property; it 
adopts a principled basis for method or location-based exclusion from s. 2(b) and combines 

elements of the tests ofLamer C.J. and McLachlinJ. in Committeeforthe CoJJIIJIOI/1/Jea/th ifCanada. 
The onus of satisfying this tes t res ts o n the claimant. 

74 The b asic question with resp ect to expression on g overnment-own ed property is 
whether the p lace is a public p lace where on e w ould expect constitutio n a l prot ection 
for free expressio n on the b asis that expression in th at place does n ot conflic t w ith the 

purposes w hic h s . 2(b) is intende d to serve, n a m e ly (1) d em ocra tic d iscourse, (2) truth 
finding a nd (3) s elf-fulfillment. To answer this questio n, the fo llowing factors s h ould 
be cons ide red : 

(a) the h istorica l or actual function o f the place; and 

(b) w h ether other asp ects of the place s u ggest that expression within it would 

undermine th e values underlying free expression 

81 Applying th e approach we pro pose to the case at bar confttms the conclusion reached 
earlier under the th ree Committeefo r the CommomJJealth qfCanada tests that the expression at issue 
in this case falls within the protected sphere o f s. 2(b) of the Ca11adia11 C!Jaltet: The content, as 

already noted, is expressive. Viewed from the persp ective of locus, the expression falls within 

th e public d omain. Streets are clearly areas of public, as opposed to private, concourse, 
wh ere expression of m a ny varie ties has lo ng b een a c cepted . There is no thing to suggest 
that to permit this medium of expression would subvert the values of s. 2(b)." 

1\llolltria/ (Ci(y) v. 2952-1366 Q11ibec Im:, [2005] S.C.J. No. 63, (SCC) Book of Authorities, 

Tab 22, at pp. 20 to 22 
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73. The issue of p olicy and rules did not arise in the s. 1 CbCIIter discussion in Montreal 

since the " law" under consideration as a reasonable limit was a valid by-law enacted by the 

City of Montreal and was thus subject to the CharteJ: 

There is a Constitutional Right To Privacy, Including Anonymity, Protected By 

Section 7 of the Charter. 

74. T hird parties have a reasonable expectatio n o f privacy within the scope o f s. 7 of the 

Cbad er. 

75. In R. u. 0 'Conno1~ Lamer CJC and Sopinka]. were in general agreement with Justices 

L'Heureux-Dube, La Forest and Gonthier on the issues ofprivacy and privilege. The following 

passage from the judgment of L'Heureaux-Dube J. declared that s. 7 of the C/){fJter includes a 

right to privacy: 

u(b) The Riglu to Privacy 

110 This Court has on many occasions recognized the grea t value of privacy in our society. It 

has expressed sympathy for the proposition that s. 7 of the Charter includes a right to 

privacy: R. v. Beare, supra, at p. 412; B. (R.) tJ. Childml's Aid Socie(y ofMetropolitan Toronto , [1 995] 

1 S.C.R. 315 at 369, per La Forest]. O n numerous other occasions, it has spoken of privacy 

in terms of s. 8 of the Cbcut eJ: see, e.g., Canada (Dimtor o/ InueJtigation & Researc:h, Combines 

!Jwestigation BrCIIu·h) v. Southam Inc., (sub n om. H tmter v. Southam Im) [1984] 2 S.C.R. 145 [[1 984) 

6 W.W.R. 577); R. v. PoboretJky, [1987] 1 S.C.R. 945 [[1 987] 4 W.W.R. 590]; R. v. Dyment, [1988) 

2 S.C.R. 417. On still oth er occasions, it has underlined the importance of privacy in th e 

common law: Mdnemry v. MacDonald, [1 992] 2 S.C.R. 138 at 148-49; Hill v. C!JIIn:b ofScientology 

oJToronto, [1 995] 2 S.C.R. 1130. [Bolding my emphasis]" 

R. v. 0 'Co11noJ~ [1995] S.C .]. No. 98 (SCC), Book of Authorities, Tab 23, at p. 40. 

76. In considering a third party who wishes to remain anonym ou s at a political event, that 

decision is constitutionally protected, falling within the scop e of personal autonomy found in 

the liberty component of s. 7 of the CbCIIteJ~ over importa nt decisions intimately affecting th eir 

private lives. Coerced disclosure of identity not only res tricts th e liberty of personal autonomy 

but also violates the security o f the person component of s. 7, and the consequent 
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psychological trauma that may result from an invasio n of privacy.Tlus reasoning is compatible 

with the analysis of L'Heureux-Dube,]. who stated: 

111 O n no occasion has the relationsllip between "liberty", "security of the person", and 

essential human dignity been more carefully canvassed by tlus Court than in the reasons of 
Wilson J. in R. v. Nforgenlale~; [1988] 1 S.C.R. 30. In her judgment, she notes tl1at tl1e Cba!1er 
and the right to individual liberty guaranteed tl1ere.in are tied inextricably to the concept o f 
human dignity. She urges that both "liberty" and "security of the person" are capable of a 

broad range of meaning and that a purposive interpretation of the Cba!1er requires that the 
right to liberty contained in s . 7 be read to "guarantee to every individual a degree of 

personal autonomy over important decisions intimately affecting their private lives" 
(p. 171). Concurring on this point with the majority, she notes, as well, that "security of the 
person" is sufficiently broad to include protection for the psychological integrity of the 

individual. 

11 2 Equally relevant, for o ur purposes, is Lamer J.'s (as he tl1en was) recognition in R. 11. Mills, 

supra, at p. 920, that the right to security of the person encompasses the right to be 
protected against psychological trauma. In th e context of his discussion of tl1e effects on 

an individual of unreasonable delay contrary to s. 11 (b) of tl1e Cha!1e1; he noted that such 
trauma could take the form of 

... stigmatization of the accused, loss of privacy, stress and anxiety resulting from a 
multitude offactors, including possible disruption offamily, social life and work, legal 
costs, uncertainty as to outcome and sanction." 

R. v. O'Com101; [1995] S.C.J. No. 98 (SCC), Book of Autl1orities, Tab 23, at pp. 40 and 41. 

77. To bolster her analysis, L'Heureux-Dube re ferred to Cory J.'s decision is Hil!tJ. Ch11n:b 

ofScientology: 

"11 5 Privacy has traditionally also been protected by the common law, through causes 
of action such as trespass and defamation. In Hill, supra, which dealt with a Cha!1er 

challenge to the common law tort of defamation, Cory ]. reiterates the constitutional 

sigtuficance of tl1e right to privacy (at para. 12 1): 

... rep111atio11 is intimate!J related to the 1ight to p1ivary u;!Jich has been aa-ordecl t'Oilstitutio11alprotedion. As 

La Forest]. wrote in R. 11. Dy111e111, [1 988] 2 S.C.R. 417, at p. 427, p1ivary, i11d11ding informational 

privary, is "fil mmtded in man's pi?Jsit'CII and tJJOt'CII alltOIIOI7!J11 and "is mentialfor !he JJJell-being f!l tbe 
individ11al". The publicatio n o f defamatory comments constitutes an invasion of the individual's 

personal privacy and is an affront to that person's dignity. The pro tection of a person's 

reputation is indeed worthy of protection in our democratic society and must be carefully 

balanced against the equally important right o f freedom of expression. [Emphasis added.]" 

[Bolding my emphasis] 
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R. tJ. O'Co111101; [1995] S.C.]. No. 98 (SCC), Book of Authorities, Tab 23, at pp. 41 and 42. 

78. Privacy must be protected at the point where it is most at risk of disclosure, which in 

this case is a pre-trial application of a third party's identity by forcing disclosure from a party 

litigant. .Again, the reasoning of L'Heureux-Dube J. is helpful: 

"119 The essence of privacy, however, is that once invaded, it can seldom be regained. 
For this reason, it is all the more important for reasonable expectations of privacy to 

be protected at the point of disclosure. As La ForestJ. observed in Dy/Jlent, supra, at p. 430: 

... if the privacy of the individual is to be protected, we canno t afford to wait to vindicate it 
only after it has been violated. T his is inherent in th e notion ofbeing semre against unreasonable 
searches and seizures. Invasions ofprivacy must be prevented, and where privacy is 
outweighed by other societal claims, there must be clear rules setting forth the 
conditions i11 which it can be violated [Emphasis in last sentence added.] 

. . . I underline that when a private document or record is revealed and the reasonable 

expectation of privacy therein is thereby displaced, the invasion is no t with respect to the 
particular document or record in question. Rather, it is an invasion of the dignity and self­
worth of the individual, who enjoys the right to privacy as an essential aspect of his or 

her liberty in a free and democratic society" 

[Bolding my emphasis] 

R. v. O'C0111101; [1995] S.C.]. No. 98 (SCC), Book ofAuthorities, Tab 23, at p. 43 

The American Authorities 

79. In Tallry v. CalifomiaJustice Hugo Black of the U.S. Supreme Court noted: 

"Anonymous pamphlets, leaflets, brochures and even books have played an importan t role 
in the progress of mankind. Persecuted groups and sects from time to time throughout 

history have been able to criticize oppressive practices and laws either anonymously 

or not at all. T he o bnoxious press licensing law of E ngland, which was also enforced on the 
Colonies was due in part to the knowledge that exposure of the names of printers, writers 
and distributors would lessen the circulation of literature critical o f the government. 

The o ld seditious libel cases in E ngland show the lengths **539 to which government had to 

go to fmd out who was responsible for books that were obnoxious *65 to the m lers. John 

Lilburne was whipped, pilloried and fmed for refusing to answer q uestions designed to get 
evidence to convict him or someone else for the secret distributio n o f books in E ngland. Two 
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Puritan Ministers, J ohn Penry and John Udal, were sentenced to death on charges that they 

were responsible for w riting, printing or publishing books.6 Before the Revolutionary War 

colonial patrio ts frequently had to conceal their autl1orship or distribution of literature that 

easily could have brought down on them prosecutio ns by E nglish-controlled courts. Along 

about that tin1e th e Letters of Junius were written and the identity of their autl1or is unknown 

to this day.7 Even the Federalist Papers, written in favor o f the adoption of our Constitution, 

were published under fictitious names. It is plain that anonymity has sometimes been 

assumed for the most constructive purposes. 

\Y/e have recently had occasion to hold in two cases that tl1ere are tin1es and circumstances 

wh en States may not compel m embers o f gro ups engaged in the dissemination of ideas to be 

publicly identified. Bates v. City of Little Rock, 361 U.S. 516, 80 S.Ct. 412; N.A.A.C.P. v. State 

of Alabama, 357 U.S. 449, 462, 78 S.Ct. 1163, 11 71, 2 L.Ed.2d 1488. The reason for those 

ho ldings was tl1at identification and fear of reprisal might deter perfectly peaceful 

discussions of public matters of importance. T his broad Los Angeles ordinance is sub ject 

to the sam e infumity. We ho ld that it, like the G riffm, Georgia, ordinance, is void on its face." 

[Bolding my empha sis] 

Tallry v. Califomia, 362 U.S. 60 (1960), Book of A uthorities, Tab 24, at p. 2. 

80. Freedom of expression is constitutionally protected even when done an onymously. 

Th e disclosure ofidentity is the choice of the individual who has chosen to remain anonymous. 

The freedom to remain anonym ous is an integral part of the right to freedom of expression, 

according to Justice Stevens: 

"Anonym ous pamphlets, leaflets, brochures and even books have played an important role in 

the progress of mankind." Tallry v. Califomia, 362 U.S., at 64, 80 S.Ct., at 538. Great works of 

literature have fr equently been produced by authors writing under assumed names.4 Desp ite 

readers' curiosity and the public's interest in identifying the creator of a work o f art, an author 

generally is free to decide whether or not to disclose his or h er true identity. T he decision in 

favor of anonymity may be m o tivated by fear of economic or official retaliation, *342 by 

concern about social ostracism, or merely by a desire to preserve as much of one's privacy as 

possible. Whatever tl1e motivation may be, at leas t in the field o f literary endeavor, the interest 

in having anon ym o us works enter the marketplace of ideas unquestio nably outweighs any 

public interest in requiring disclosure as a conditio n o f entty.5 Accordingly, an autl10r's 

decision to remain anonymous, like other decisions concerning omissions or additions to 

the content of a publication, is an aspect of the freedom of sp eech protected by the First 

Atnendment." 

(Bolding my emphasis] 

J\!Idnryre 11. Obio Eledions Co111m'n 514 U.S. 334 (1995), Book o f Au thorities, Tab 25 at p. 5. 
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81. Core political expressio n permits opposition to laws th at lega lize gay righ ts and to the 

social, mon etary, and health costs of gay sexual prac tices. D eba te of public issues o f 

importan ce is effective and appropriate in the co ntext o f the Parade, to maximize th e peaceful 

dissemination o f ideas to a hostile audience that holds opposing viewpoints. D ebate on public 

issues o f political importance means more than the expressio n of a timid, tame and vapid 

floating o f an idea, but ex tends to and includes stro ng emotional impact in a potential 

Recipien t stimulated by a robust vigorous uninhibited exposition o f controversial ideas 

communicated without shame or fear o f rep ercussions. Freedom of speech matters most in 

the heat o f battle in the face o f opposition, when courage rises to the occasion. 

82. T he leaflets handed out by the Zombies is analogous to th e actions o f Mrs. 1\!Icintyre: 

"Indeed, tl1e speech in which Mrs. Mcintyre engaged- handing out leaflets in the advocacy 

of a politically controversial viewpoint-is the essence ofFirst Amendment expression. 
See l n!emalional Soc. for Ktisbna Cons,ioltsneJJ, Inc. v. Lee, 505 U.S. 672, 112 S.Ct. 2701, 120 
L.Ed. 2d 541 (1992); Lovell tJ. Ciry ifGriffin, 303 U.S. 444, 58 S.Ct. 666, 82 L.Ed. 949 (1938) . 

That this advocacy occurred in the heat of a controversial referendum vote o nly strength ens 
tl1e protection afforded to Mrs. Mcintyre's expression: Urgent, important, and effective 

speech can be no less protected than impotent speech, lest the right to speak be 
relegate d to those instances when it is least needed. See Ter!lliniello v. Chi,·ago, 33 7 U.S. 1, 
4, 69 S.Ct. 894, 895, 93 L.Ed. 1131 (1949). No form o f speech is entitled to grc::ate::r 
constitutional protectio n than Mrs. Mcintyre's." 

[Bolding m y emphasis] 

M.dn(YI'C IJ. Ohio Elections Comm'n 514 U.S. 334 (1995), Book o f Authorities, Tab 25 at p. 5. 

83 . Justice Stevens correctly recognized the paramount constitutiona l value at stake is that 

anonymity in free speech is a shield from tl1e tyranny o f the majority: 

"Under o ur Constitution, anonymous pamphleteering is not a pernicious, fraudulent prac tice, 
bu t an honorable tradition of advocacy and of dissent. Anonymity is a shield from the 

tyranny of the majority. See generally J. rvlill, On Liberty and Considerations o n 
Representative Government 1, 3-4 (R. McCallum ed. 1947) . It thus exemplifies tl1e purpose 

behind the Bill of Rights, and o f the First Amendment in particular: to protect unpopular 

individuals fro m retaliatio n-and their ideas from suppression-at the h and of an intolerant 
society. T he right to remain anonymous may be abused when it shields fraudulent conduct. 
But political speech by its nature will sometimes have unpalatable consequences, and, 

in general, our society accords greater weight to the value of free speech than to the 

dangers of its misuse. See Abrams v. United Stales, 250 U.S. 61 6, 630-631, 40 S.Ct. 17, 22, 63 
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L.Ed. 1173 (19 19) (Holmes, J., dissenting). Ohio has no t shown that its interes t in preventing 

the misuse of anon ymous election-related speech justifies a prohibition o f all uses of that 

speech. The State may, and does, punish fraud directly. But it cannot seek to punish fraud 

indirectly by indiscriminately outlawing a category o f speech, based on its con tent, with no 

necessary relationship to the danger sought to be prevented. One would be h ard pressed to 

think of a better example o f the pitfalls o f O hio's blunderbuss approach than the facts of the 

case before u s." 

[Bolding my emphasis] 

Mclnryre v. Obio E lections Colllm 'n 514 U.S. 334 (1995), Book ofAuthorities, T ab 24 at pp. 9 

and 10. 

Application of the Law 

84. The tyranny h ere is the intentional misuse o f the instrument of class action litigation 

to intimate, chill and crush legitimate political freedo m of expression by no t o nly silencing 

opposing viewpoints, but also to fo rce disclosure o f the identities of those who support and 

assist Whatco tt, so they can then be fmancially destroyed. 

85. This class action is thus an abuse o f process, for it is used as a weapo n o f m ass 

destruction against a small and brave vocal minority who oppose the viewpoints of th e 

politically powerful who hold the politically correct majority view that succeeded in legally 

enshrining gay rights in the courts of this country, and by winning over and influencing the 

political agendas of the governing Liberal Party of Canada and tl1e governing Liberal Party of 

Ontario. 

86. T he bedrock principle underlying the right to freedom o f expression is the right to 

ho ld opposing viewpoints that are disagreeable or offensive to others, even if those opposing 

viewp oints cau se emotio nal distress or harm to the psyche of th e recipient of the 

conununication. Instituting a class action for the intentio nal infliction of mental distress in tlus 

case overlooks the constitutional right to engage in mature debate in a public forum where the 

search fo r the truth in the pursuit of th e public good may hurt feelings of individuals. Tlus is 

the price that Canadians must pay to live in a constitutio nal democracy where dissent and 

freedom of political expression is not jus t tolerated but encouraged, as vital to the strengtl1, 

health and smv ival of a just and respo nsible society. 
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Is Whatcott legally require d to disclose Identities of his fellow Zombies and Financial 

Supporters? 

Introduction 

87. T h ere is no automatic right of disclosure. Where constitutional values are in play, a 

court must strike an appropriate balance between competing interests, and apply strict scrutiny 

to meet the legal tests involved . 

The Canadian Authorities 

88. O n the facts of this case, Warman IJ. Wilkins-FotmlieJ~ as modified by 1654776 Ontan·o 

Ltd. tJ. SteJPaJ1, [2013) O.J. (Ont. C.A.), is the leading authority for this Court to consider. The 

Divisional Court, carefully considered all the applicable law pertaining to the 1 onvidJprinciple, 

the Charte1~ and the variety o f legal tests that have developed: 

(Wole ofthe Court ofWhere Charter V-:'llues are E ngaged 

22 While the Chal1er does not apply to strictly private litigation between litigants not invoking 

state action, the Divisional Court has held tl1at, b ecause the Rules ofCivil Procedure have 

the force of a statute, they must b e interpre ted in a manner con s istent with Charter 

rights and values: seeP. (D.) v. Wagg, [2002] O .J. No. 3808 (Ont. D iv. Ct.) at paras. 65-66. In 

that case, the court held that whenever on e party to a civil suit invokes or relies upon 

government action (in th at case, the R11/es ofCivilProted11re, as enforced by the machinery of the 

administration of justice) to produce what amounts to tl1e infringement of another party's 

Ch arter rights, Charter values are invoked. 

23 On appeal, Rosenb erg J.A., speaking for the Court, was prepared to assume, for 

purposes of that case, that Charter values should inform the discovery process: P. (D.) tJ. 

1/Yagg (2004), 71 O.R. (3d) 229 (Ont. C.A.) at para. 61. However, the appeal was ultimately 

decided on the principle that the Superior Court has inherent jurisdiction to control the 

discovery and production process under the Rilles of Ci!Jtl Proadm-e to ensure that important 

state and other third patty interests, including Chmter interests, are protected, even if the 

particular documents do not, strictly speaking, fall within a recognized categot}' of privilege: 

see para. 28. 

Mam1er in Which Courts Address the Need to Take Charter Rights into Consideratio11 
in Relatiotl to a R eques t for Disclos ure 
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24 In circumstances where Cbat1errights are engaged and therefore courts are required to take 

such interests into consideration in determining whether to order disclosure, the case law 

indica tes that the Charter protected interests are balanced against the public interest in 

disclosure in the context of the administration of jus tice by a combina tion of (1) a 

requirement of an evidentiary threshold, (2) fulft.llment of conditions establishing the 

necessity o f the disclosure sought, and (3) an express weighing of the competing interests 

in the particular circumstances of the litigation. In o rder to prevent the abus ive use of 
are the litigation process, disclosure cannot be automatic wh ere Charter inte res ts 

engaged . On the other hand, to prevent the abusive use of the internet, disclosure also cannot 

be unreasonably with held even if Cbader interests are engaged. 

25 There is no case law that specifically addresses the relevant considerations to be taken into 

account by a Court on a mo tion for an order that a defendant make disclosure under Rule 

30.06 in an on-going action. However, there is ample authority in the analogous circumstances 

of proceedings taken against third parties to obtain the identities of prospective defendants. 

26 In civil litigation, the courts have developed the equitable remedy of "pre-action 

discovery" to permit a plaintiff to discover the identity of a proposed defendant. The remedy 

has most recently been upheld by the Ontario Court of Appeal in GEA Gro11p AG v. Ventra 

Grolfp Co. (2009), 96 O .R. (3d) 481 (Ont. C.A.) at paras. 40-54, which confirmed the principles 

originally set out in N onJJid; Phar/Jlaml Co. v. C11sloms & Extise ComJJJissionerJ (1973), [1 974] A.C. 

133 (U.K. J-I.L.). 

27 The fundamental premise o f NonvidJ Pharmacal is that, where privacy interests are involved, 

disclosure is not automatic even if the plaintiff establishes relevance and the absence of any 

of the traditio nal categories of privilege. Norwich Pharmacal requires the court to go on 

to consider five factors including: (1) whether the p laintiff has provided evidence sufficient 

to raise a valid, bona fide or reason able claim; (2) whether the third party is the o nly 

practicable source of the information available; and (3) whether the interests of jus tice 

favour obtaining the disclosure: see Glaxo We/kame pk v. Minister ofNational Revenue, [1998] 

4 F.C. 439 (Fed. C.A.). 

28 An important point, reaffirmed by tl1e Ontario Court of Appeal in GEA, is that, being an 

equitable remedy, the principles in N or wi ch Pl1arm acal a re to be applied flexibly and 

will vary as the particular circumstances of each case re quire . In this connection, we n ote 

that, while there may be some uncertainty as to whether the House of Lords required the 

plaintiff to satisfy a b on a fide s t andard or a prima facie standard in N or wi cb Pharmacal, 

tha t i ssu e is n ow resolved on a case-by-case basis . \Y./e will return to this issue later. 

29 T he principle in NonPid; Phmmat"Cl! was applied by the F ederal Court of Appeal in BMG 

Canada Inc. v. John Doe, [2005] 4 F .C.R. 81 (F.C.A.) at paras. 39-41 ("BMG"), aff g [2004] 3 

F.C.R. 241 (F.C.) in tl1e context of an application for disclosure by ISPs of customer 

information in order to identify anonymous internet users who were sharing music files on 

the internet. BMG illustrates that a court must h ave regard to the privacy inte rests of 

an onymou s u sers of the interne t b e fore g ra nting a N orwich Pbarmacal order, even 

where the issu e involve d p ertains to property rig hts and does not engage the interest 

of freedom of expression . In that decision, disclosure was sought under Rule 238(1) of the 

Fedeml Com1 R11les, 1998, SOR/ 98-1 06, which contemplate leave of tl1e Court to examine for 

41 



discovery a non-party to an action having relevant information. The federal Court of Appeal 
upheld the order of the motio ns judge denying suc h disclosure. 

30 In doing so, the Federal Court of Appeal expressly stated that the proceeding could have 
been brought either under Rule 238 or by invoking the common law principles in N onvicb 
Pba~mat'CI! and that, in either case, the same principles - the principles in JVonvith Pbam;aml­
would be applicable because the same issues were at stake. The Federal Court of Appeal held 

that the following factors governed determination of whether to grant the order: 

(1) the applicant must establish a b on a fide claim against the unknown alleged wrongdoer; 

(2) the third party against whom discovery is soug ht must be in some way connected to or 

involved in the misconduc t; 

(3) the third party must be the only practical source of the information available to the 

applicant; 

(4) the third party must be reasonably compensated for expenses and legal costs arising out 
of compliance with the discovery order; and 

(5) the p ub lic interest in favour o f disclosure mus t o utweig h the legitimate privacy 
interests. 

31 The earlier decision in lnvin Tl!)' also involved a motion for disclosure from ISPs, but in 
the con text of a defamation action. Wilkins J. held that Rule 30.10 and Rule 31.10 of the R11/eJ 

ifCivil Proced11re, which in the case o f Rule 31.10 is similar to Federal Rule 238, could be used 
to compel production from an ISP of the identity o f a subscriber for whom the plaintiffs had 

obtained the IP address. While Wilkins J. did not expressly adopt the principles in N onvicb 
Pbamu/cctl, h e did, in substance, consider the factors enumerated in that decision and addressed 
in B1.\1G. In particular, Wilkins J. expressly considered whether the applicant had dem on strated 

on the affidavit evidence a primaJade case of defamation against the John Doe defendant in 

that action." 

[Bold ing my emphasis] 

lf7amaii1J. I 'V'ilkim-Fottriel~ [20 10] O.J. No. 1846 Book of Authorities, Tab 11, at pp. 6 to 8 

89. Stewart was decided in the context of a journalist protecting a confidential source. The 

Ontario Court of Appeal, composed o f Laskin, Jurianz, and Tulloch, JJ., held that the 

Divisional Court in I'V'arma11 erred by imposing a "more robust standard" at stage one of the 

Norwich analysis and by requiring the demonstration by the applicant of a p1i111ajade case. The 
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value of freedom of expression must instead be required to be co nsidered at the fifth stage o f 

the NonvidJ test, in balancing the interests o f justice, o n a case-by-case basis: 

"47 T he application judge did not consider whether th e appellant sa tisfied the first step of 

the Norwich test. He simply assumed it had and proceeded on with the analysis. Although he 

assumed it was satisfied, his sta tement o f the standard to be m et is not correct. H e said that at 

the ftrst step the appellant was required to sh ow a stronger case than an applicant in an 

ordinaty NonvidJ applicatio n because freedom of expressio n was involved. In imposing an 

elevated standard he followed Warman v. . Foumie1; 20 10 O NSC 2126, 100 O. R. (3d) 648, a 

decision o f the Divisional Court, and Monis v. j ohnsoJI, 2011 O NSC 3996, 107 O .R. (3d) 311, a 

decision of the Superior Court that followed ll:7amlaJI. In my view, these cases do not state the 

law correctly. I review the relevant jurisprudence to indicate the proper standard. 

48 In ll:7mmaH, the applicant sought disclosure of the identities and email addresses of 

person s who, using pseudo nyms, posted allegedly defamat ory material on an In te rne t m essage 

board. A t para. 42 the Divisional Court reasoned that since the case "engagc[d] a freedom o f 

expression interest, as well as a privacy interest, a m ore robust standard is required to address 

the chilling effect on freedom of expression that will result from disclosure." The court went 

on to explain that "[t]he requirement to demonstrate a plimafade case of defama tio n furtl1ers 

the objective of es tablishing an appropriate balance b etween the public interest in favour of 

disclosure and legitimate interests of privacy and freedom of expression. " 

49 In my view tills approach is inconsistent witl1 the proper application of both the NonvidJ 

and \Vigmore tes ts. Generally, values like freedom of expression are to be consid ered at step 

five of the NonJJir:h test. In tills case the Wigmore tes t is the proper framework for considering 

the "chilling effect on freedom o f expression" and attempting to strike the "appropriate 

balance" of tl1e competing interests involved. Adopting a "more robust standard" at step one 

of the 1 otwit'h test overlooks the fu nctio n of step five, which is to consider whetl1er the 

interests of justice favour disclosure. At s tep ftve of the 1\fOJwit·h analysis tl1e Wigmore test can 

be applied to determine whether the interests of justice favour disclosure . A utomatically 

applying a more robust standard at step one of all Notwich applications involving freedom o f 

expressio n loses sigh t of the case-by-case approach required by National Post and Gro11pe 

Pob-gom, and o f tl1e fact that the onus is o n the media to satisfy tl1e Wigmore tes t." 

1654776 Ontario Ltd. v. Stell!alt, [2013] O.J. (Ont. C.A.), Book of A uthorities, Tab 27, p. 9 and 

10. 

Disclosure in the Absence of Charter Rights and Values 

''J\Torwich" Order 
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90. Any right to compel Whatcott to reveal co-defendants would derive from the ancient 

bill of discovery in equity. Contemporary consideration o f this equi table form of relief has 

bee n developed in the 1974 House o f Lords case of Nom;icb Pharmacal & Otbm· 11. C11J/OJ11J and 

Exdse Commi.r.rio11er.r. 

Nonvicb Pbarmam/ & Othen v. Custom.r a11d Extise CoJJJJJJi.rsiollm~ [1974] .A.C. 133 (I-LL.), Book of 

Authorities, Tab 27 

91. Sectio n 96 of the Comt.r of ]11Jlit-e Ad provides that the court shall administer 

concurre ntly all rules o f equity and the conunon law. The equitable jurisdiction employed in 

the 1\JonJJidJ case has bee n adopted a nd approved in O ntario. 

Comts oj] 11slit-e Ad, s. 96, Book of Autl1orities Tab 7 

92. A NonvidJ order can be granted to identify wrongdoers. But is Whatcott a 

"wrongdoer"? T he Plaintiffs assert he is. But if the Claim is s truck as a matter of law, tl1ere is 

no remaining basis to assume that he is. 

93. Certain requirements to obtain such an order have b een established by bo th Fed eral 

and Ontario courts. These requirements are set out in the Justice Stone o f the Federal Court 

of Appeal in G/axo We/kome PLC v. M.N.R., and adopted by the Ontario Court ofAppeal., As 

quoted in GEA Group AG, tl1ey are as follows: 

"49. Following a detailed review o f tl1e decision in 1\Tonvkh Phar/Jiaml, Stone J.A. 

held at p. 461 that there are two threshold requirements for o btaining the 

discretionary remedy of an equitable bill of discovery: (i) the applicant must have 

a bo11a }ide claim against the alleged wrongdoers; and (ii) the applicant must share 

some sort o f relationship with the respondents. Justice Stone explained that the 

fust requirement is in tended to ensure "that actions for a bill of discovery are not 

bro ught frivolously or without any justification", while th e second requirement 

reflects the principle that "a bill of discovery may not be issued against a mere 

witness or disinterested bystander to tl1e alleged misconduct". Justice Stone then 
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identified two additional requirem ents for granting a bill of discovery: (iii) the 

person from wh om discovery is sought must be the only practicable source of 

informatio n avail able to th e applicant; and (iv) the public interests both in favour 

and aga inst disclosure must be taken into account." 

Glaxo 11r e!komePLC v. M.N.R., [1998] F.C.J . No. 874 (F.C.A.); 

Straka JJ. l-I11mber River Regional Hospital, [2000] O .J. No. 4212 (Ont.C.A.); 

GEA Gro11p AG tJ. Ventra Gro11p Co., [2009] O.J. No. 3457 (Ont.C.A) 

GEA Gro11pAG v. Ventra Gro11p Co., [2009] O .J. No. 3457 (Ont. C.A.), Book o f A utho rities, 

Tab 28, pp. 13 and 14. 

94. As previously discussed, the plaintiffs do no t satisfy the first threshold requirement, 

lacking a bona fide claim against Whatcott. 

Whatcott's motio n to strike the plaintiffs' Claim takes priority as a matter o f judicial 95. 

econo my, for if the C laim is struck as an abuse of process and for lack o f disclosing a bonafide 

reasonable cause o f actio n , there is no need to proceed to evaluating the Plaintiffs motion for 

a NonJJidJ order. 

The American Approach 

96. The reasoning from the A ppellate Division o f the New Jersey Superior Court in 

Dend1ite Intemational Inc. v. Doe 1\fo. 3 is applicable. In that case, Yahoo was asked to disclose 

to the plaintiff the identities of the anonymous poster o f information on a bulletin board. Fall, 

J.A.D. declined to make that order, on the basis that the plaintiff failed to meet their legal 

burdens. He stated: 

"We offer the following guidelines to trial courts when faced with an application by a plaintiff 

for expedited discovery seeking an order compelling an ISP to ho no r a subpoena and disclose 

the identity o f anonym o us Internet posters who are sued for allegedly violating the rights of 

individuals, corporations o r businesses. The trial court must consider and decide those 

applications by striking a balance between the well-established First Amendment right to speak 

an onymo usly, and the right of the plaintiff to protect its proprietary interests and rep utation 

th rough the assertio n o f recognizable claims based on the actionable conduct of the 

anonymous, fictitiously-named d efe ndants. 
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[2] We hold that when such an application is made, the trial court should first require the 

plaintiff to undertake efforts to notify the anonymous posters that they are the subject 

of a subpoena or application for an order of disclosure, and withhold action to afford 

the fictitiously named defendants a reasonable opportunity to file and serve opposition 

to the application. These notification efforts sho uld include posting a message of 

notification of the identity discovery request to the anonymous user o n the ISP's 

pertinent m essage board. 

[3] The court shall also require the plaintiff to identify and set forth the exact statements 

purportedly made by each anonymous poster that plaintiff alleges constitutes actionable 

speech. 

[4] [5] The complaint and all information provided to the court should b e carefully 

reviewed to d etermine whether plaintiff has set forth a prima facie cause of action 

against the fictitiously-named anonymous defendants. In addition to establishing that 

its action can withstand a motion to dismiss for failure to state a claim upon which 

relief can be granted pursuant to R. 4:6-2(f), the plaintiff must produce sufficient 

evidence supporting each element of its cause of action, on a prima facie basis, prior 

to a court ordering the disclosure of the identity of the unnamed defendant. 

*142 [6] Finally, assuming the court concludes that the plaintiff has presented a prima facie 

cause of action, the court must balance the defendant's First Amendment right of anonymous 

free speech against the strength of the prin1a facie case presented and the necessity for the 

disclosure of the **761 anonymous defendant's identity to allow the plaintiff to properly 

proceed. 

[7] The application o f these procedures and standards must be undertaken and analyzed on a 

case-b y-case basis. The guiding principle is a result based on a meaningful analysis and a proper 

balancing of the equities and rights at issue." 

[Bolding my empha sis] 

Dendrite I ntem., Inc. v. Doe ]\ 1o. 3, 342 N.J. Super. 134 (2001), (Sup.Ct.N .J.App.Ct.), Book of 

Authorities, Tab 29, at p. 5. 

Application of the Law 

97. T he Court could ask that \'{/hatcott post o n his website notice to all the anonymous 

Zombies of their right to participate in this proceeding, and failure to do so will result in the 

loss of legal rights and remedies in the motion to disclose identities. 

98. The Court could proceed to a certification hearing to determine which causes of 
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action, if any, ate via ble. A lternatively, the Court could proceed with the cross-motion flied by 

Whatcott. 

99. \'V'hatcott contends that there is no actionable conduct whatsoever. There is no viable 

claim for defamation in a class action. \'V'hatcott, the anonymous Zombies, and the anonym ous 

fmancial supporters lawfully exercised th eir constitutional freed oms. Disclosure of the 

identities sought in these circumstances is not pennitted. 

100. T he class action lacks bo11ajideJ. It is not brought in good faith. It is a poli tical tool 

designed to "smoke out" political opponents. I t is designed to punish p olitical opponents and 

to suppress constitutional freedoms. It is designed to intimidate, bully Whatcott, chill free 

speech , and financially ruin his supporters. Its stated purpose is to crush and "stamp ou t" 

anyon e opposed to the gay agenda. It is a politically motivated action done in concert with 

the Liberal federa l and provincial governments o f C anada and Ontario and supported by the 

Liberal subclass. 

101. E ntitlement to pre-action discovet)l is an eyuita!Jle remedy that does no t reward 

undeserving conduct. This is a legal pre-requisite that the P laintiffs canno t m eet because they 

have "unclean hands." 

The Plaintiffs H ave "Unclean H ands" and Are Legally Disqualified from Equitable 
Remedies 

102. The Parade was a theatrical expositio n of inunoral indecent public nudity, uninhibited 

obscene lewd erotic behaviour, blasphemo us costumes, which were obscene and insulted 

Christians and otl1er people of faith, and biased free speech extolling the hedonistic gay 

lifestyle and celebrating the achievement of securing full constitutio nal legal equality. V isual 

recordings o f the Parade taken by the Defendants and others reveal there were numerous prima 

facie violations o f the Climi11al Code by male and female participants in the parade, who 

deliberately exposed their sexual o rgans to children attending and viewing the Parade. The 

Toronto Police Services inexplicably ignored these apparent crinllnal ac tivities, presumably 
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because this Parade was a theatrical and political event funded by governments of T oronto, 

Ontario and Canada, and the conduct of th e participants appeared to be sanctioned and 

approved by Pride Toronto, the ruling Liberal parties and Liberal governments of Canada and 

Ontario. Section 167(2) of the Cli!Jii11al Code states: 

"Every one commits an offence who takes part or appears as an actor, a performer or an 
assistant in any capacity, in an immoral, indecent or obscene performance, entertainmen t 
or representation in a theatre." 

[holding m y emphasis] 

C1imina/ Code, s 167, Book o f A uthorities, Tab 9 
Federation o f Canadian Naturalists Notice, Whatcott Motion Record, Tab M 
Picture o f Naked Marchers in 2016 Parade, Whatcott Motion Record, Tab N 

103. Assuming a theatrical style parad e constitutes outdoor theatre, and that erotic lewd 

behaviour by some participants and full fro ntal nudity by naked m en and women did occur in 

the Parade, criminal liability may extend not only to those w h o were actors or performers, but 

also to all the March ers, the Recipients, and the Liberal Subclass who took part "in any 

capaci ty" in this Parade, including the representative plaintiffs in tlus class action, the Prime 

:Minister of Canada, the Attorney General of Canada and the Prenlier of Ontario, who 

march ed and participated in the Parade, in company with those who were nude in front o f 

children, and others who engaged in lewd and immoral conduct. 

104. Assuming without deciding that the crinUnal law was viola ted by some Parade 

participants, the plaintiffs would thereby b e disqualified from o btaining any equitable remedies 

in this court, by no t meeting the " clean hands" doctrine, nor the rela ted d oc trine, ex tmpi t'tlltJa 

NOn oril11r adio, which means that a person may not found a claim o r cause of actio n based upon 

immoral or illegal conduct. Th ere is a direct causal link between the immoral, indecent and 

obscene Parade and the unwelcome participation o f Wh atcott and the Zombies, who would 

not h ave been there to dissent, but for the existence of th e Parade and the governmental 

presence and its political messages of approval and solidarity. Equity in these circumstances 

does no t entitled the Plaintiffs to equitable remedies in the courts. 
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PARTY CONCLUSION 

105. There is no legal requirement to self-identify in a public parade when engaged in the 

distribution o f leaflets at a public political event. 

106. Peaceful and non-criminal freedom of expression and other constitutional freedoms 

are absolute and not limited to harmonious politically correct viewpoints from diverse 

members and political allies of the gay conununity, but extend to everyone, including 

Whatcott. While the Pride Participation Agreement may be policy in the form of a license 

agreement to participate in the Parade, the PPA is not authorized or prescribed by any law 

within the scope of section 1 of the CbaJ1e1: 

Canadia11 Chal1er ofRights a11d .Freedoms, s 1, Book of A uthorities, Tab 4 

107. There are no material facts pleaded, assumed to be true, that constitute sufficient 

particulars to demonstrate that the plaintiffs or any members of th e classes, have any viable 

causes of action to sustain this proceeding. 

108. There is no legal bar to the Defendants observing and recording illegal conduct, in 

their "undercover" Zombie capacity, so th at criminal charges may be laid in the public interest 

against Parade participants. 

109. The entire class action is an abuse of process and ought to be dismissed with solicitor 

and client (substantial indemnity) costs payable to Whatcott. 

110. The entire class action is an abuse of process and ought to be dismissed with full 

indemnity costs and damages payable to Whatcott, in accordance with the public policy 

expressed in s. 137.1(7) and s. 137.1(9) of The Com1s ofJustice Act, R.S.O. 1990, c. C43, as 

amended. 

Com1s of]11stice Ad, s. 13 7 .1, Book of Authorities, Tab 8 
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Answers to Questions 

111 . H ere are the answers to the questio ns o f law set out as issues: 

1. Is there a co nstitutio nal right to b e ano nym o us with respect to core p olitical speech 

that is pro tected by the constitutio n? 

Yes . 

2. May a de fendant in a class action be legally compelled to disclose the identity o f 

ano nymous individuals who, in the public forum, distributed leaflets in the 

cons titutio nal exercise o f their rights to free sp eech, in o rder to assist plaintiffs in 

a class action that may be meritless and brought for th e purpose of chilling 

freedom o f expressio n ? 

No. 

3. May a class actio n be used as a weapon to silence p olitical opponents who lawfully 

exercise their constitutional rights and to fmancially ruin their ano nymous 

suppor ters, or is tllis an abuse o f process that will not be tolerated by the courts? 

No. 

4. D oes th e Clain1 disclose a reasonable cause of action? 

No. 

5. If ilie Claim is no t struck out, do paragraphs 16, 20, 22, 24, 25, 27 , 28, 29 30 and 

52 vio late the rules o f pleadings and sho uld be struck? 

Yes. 

D ated tllis 1st day of November, 2016 

ALL OF WHICH IS RESPECTFULLY SUBMITTED, 

~ 
Ch arles I. M. Lugosi, 20691L 

Counsel for the Defendant, William Wh atco tt 

Co-Counsel fo r tl1e D efendant, William W hatco t 

50 



CHRISTOPHE R H U D SPETH et al. 
Plaintiffs 

-and- WILLIAM WHA TCOTT et al. 
Defe ndants 

Court File No. CV-1 6-558424- OOCP 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

PROCEEDING COMMENCED AT 
TORONTO 

DEFENDANT WHATCOTT'S RESPONSE 
FACTUM OPPOSING MOTION TO DISCLOSE 

IDENTITIES OF FELLOW ZOMBIES AND FINANCIAL 
BACKERS AND IN SUPPORT OF CROSS-MOTION TO 

DISMISS ALL CLAIMS AS AN ABUSE OF PROCESS 

LUGOSI LAW FIRM 
Charles Lugosi 
107 Wellington Street 
Brantford, Ontario N3T 2M1 
LSUC 20691L 
c-harfeJ@IztgoJi­law. t·om 
Tel: 519-761-7000 
Fax: 519-759-4863 

FINDLAY McCARTHY PC 
605 James Street North, Suite 303 
H amilton, Ontario L8L 1 K 1 
John W. Findlay 
LSUC No. 19502C 
Tel: 905-526-8943 
findlqy@findlqymc-c-art~y. com 

Lawyers for the Defendant, William Whatco tt 


